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Preface 


ALTHOUGH CONSIDERABLE attention has been given in recent 
years to the social institutions of Sweden by English and Amer- 
ican scholars,°only the most summary accounts of the Labor 
Court have appeared, and none at all of the special way in which 
this tribunal serves as a link between the spheres of public and 
private government in that vital sector of human affairs: the 
employer-employee relation. I have not attempted to write an 
exhaustive study of the Labor Court, nor do I pretend to have 
made a comprehensive analysis of the law of collective contracts 
in Sweden. Such a work does not yet exist even in Swedish. It 
has seemed necessary, on the other hand, to explain to American 
readers the legal bases of the collective contract system and to 
examine in some detail the cases decided by the Labor Court, 
since this phase of labor relations has been little developed in 
the United States as a whole. Moreover, it would be quite 
impossible to present a balanced picture of the unique way in 
which the labor market is governed in Sweden by the joint 
functioning of public and private authorities, without due atten- 
tion to these jurisprudential matters. 

The focus of my interest, however, has been that process of 
public-private government to which I have just referred, and 
neither the law of labor relations nor the general labor problem, 
as such. Indeed, it has seemed to me that one reason why we 
have only partially succeeded in solving “the labor problem” 
in this country is that the enormously complex mass of social 
phenomena encompassed by that simple term has been but little 
penetrated by any clear political analysis. That the problem is 
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to a large extent an economic one is clear enough. Of that I 
have not written extensively in this book. There is now available 
the very able study of Dr. Paul H. Norgren which presents 
the economic phases of collective bargaining in Sweden. The 
attack upon the labor problem through public law in our own 
country has set the legal side of the problem in clear relief. But 
it is by no means clear to many that the problem has other facets. 
We now begin to hear the thesis that the natural sequence of 
developments in the field, given the present strong legal support 
to unionism by legislation, is active legal control of labor unions 
and thoroughgoing regulation of labor contracts by the state. 
Since we have thus come somewhat dramatically upon the gov- 
ernmental approach to the problem of labor relations, I have 
ventured to propose an independent consideration of the same 
approach as it has been made in another country. And I have 
tried to show that in Sweden, where the system of collective 
labor agreements has long persisted, extensive state intervention 
has not been the necessary concomitant. It is perfectly clear 
that the Swedish system entails responsible government in the 
whole labor market. But the power to govern this field is not 
monopolized by the state. The reasons for this I have attempted 
to clarify. 

Constitutionalism has rightly come to be regarded as a doc- 
trine of limited government, and one of its corollaries is un- 
doubtedly the principle of autonomy for private associations. 
Yet it is notorious that the democracies in which constitutional- 
ism has survived have often been spotted with despotic enclaves 
which flourished just because of this doctrine of limited govern- 
ment. The government of the state, in short, must not invade 
even the despotic bailiwicks. Thus the question arises whether 
constitutionalism is compatible with democratic responsibility, 
the principle of freedom of association with individual freedom. 
Can the state allow great associations to grow strong within its 
frontiers without extending the strong arm of sovereignty over 
them? Can it safely permit powerful trade unions to flourish 
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without a vast extension of public law in this field? The issue 
is obviously much broader than the popular question of the day 
as to how labor unions shall be controlled in the public interest. 
It goes to the roots of politics in the classical sense, and as a 
fundamental problem of politics it will sooner or later have to 
be faced. Perhaps the nature of the problem will appear in a 
clearer light if we examine the experience of Sweden, for there 
the tradition of constitutionalism is deeply rooted, democratic 
philosophy widely accepted, and collective organization and 
practice in the employer-employee relation is highly developed 
as a socially stabilized one. 

Many have helped to make this book possible. I cannot 
adequately express my gratitude to Professor John F. Sly of 
Princeton University, who arranged the project of investigation, 
and to Mr. James H. R. Cromwell, whose generous grant 
opened the way to a prolonged stay in Sweden. There, the grim 
winter of 1939-1940 notwithstanding, the warmth of hospitality 
and patient guidance I encountered was so considerable that I 
can here acknowledge my indebtedness to but few of the many 
who lighted the way. To Dr. Gunnar Heckscher of the Institute 
of Social Sciences in Stockholm; Lennert Bratt, managing 
director of the General Group in the Employers’ Federation; 
Dr. Tage Lindbom in the Labor Movement Archives; Karl 
Fredlund, managing director of Hadar-Schmidt, A. B.; Secre- 
tary C. Christian Schmidt in the Conciliation Office of the Royal 
Social Board; Professors Eli F. Heckscher and Arthur Mont- 
gomery of the University College of Commerce, and Professor 
Herbert Tingsten of the University of Stockholm; and Al- 
var Odholm, attorney in the Employers’ Federation, I extend 
my thanks for hours of pleasurable and profitable orientation. 
At the libraries of the Riksdag, the University College of Com- 
merce, and the Institute of the Social Sciences, I encountered full 
codperation. I wish to acknowledge also the valuable aid given 
by Justice Arthur Lindhagen of the Labor Court of Sweden; 
Justice Emil Sandstrém of the Supreme Court of Sweden; Pro- 
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fessor Nils Herlitz of the University of Stockholm; J. S. Ed- 
strém, chairman, Fritiof Sdderback, managing director, and 
Nils Holmstrém, counsel, in the Employers’ Federation; August 
Lindberg, chairman, Arnold Sélvén, counsel, Albin Lind, editor, 
and Per Osterberg, librarian, in the Confederation of Swedish 
Labor Unions; and Georg Styrman, managing director of the 
Machine Industry Association. United States Consul Hallett 
Johnson in Stockholm made available his careful notes on 
Swedish labor relations and helped in other ways. In Washing- 
ton, Sven Dahlman, First Secretary of the Legation of Sweden, 
and Jens Henrik Malling, Attaché, were most codperative 
in getting to me the most recent publications of the Royal Social 
Board. Miss Hanna Astrup Larsen of the American-Scandina- 
vian Foundation made helpful suggestions concerning publica- 
tion. Mrs. Jean Reischauer and Miss Helen Hunter aided in 
reading proof, and Dr. Frank Blumenthal assisted in the prep- 
aration of the index. The staff of the University of North 
Carolina Press has been unfailingly helpful. To all these and to 
many others I extend my grateful thanks. 

A condensed version of Chapters XI and XII appeared in the 
Illinois Law Review for December, 1940. 

For the conclusions I accept the entire responsibility, and 
although I have tried to avoid errors of fact and judgment, the 
difficulties of. wartime transportation have hampered the full 
critique of authorities in this field in Sweden. If, as we may 
hope, the constitutional processes survive in that far corner of 
Europe, patient critics will perhaps point the way to a more 
thorough exploration and aid us in a better understanding of 
the underlying forces at work. 

Washington, D. C. 

February, 1942. 
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Part One 


INTRODUCTION 


CHAPTER ONE 


Industrial Relations: 


A Problem of Government 


ONE OF THE unsolved political problems of our time is the 
achievement and maintenance of order in the unordered, and 
frequently disorderly, realm of economic enterprise. Outside 
the totalitarian régimes, where the authority of the State knows 
no bounds, it was long considered heretical even to state the 
problem in this way. For in the so-called liberal systems, it has 
been almost an elementary canon of faith that no constitution 
can or should be written for the empire of business. The busi- 
ness of government is not to govern business, it was said, but to 
provide the necessary conditions by which a business culture can 
be carried on. The State might intervene as a regulator of 
exceptional business practices, but anything beyond this was 
often regarded with suspicion as “governmental intervention in 
the economic sphere.” The economic sphere, in other words, was 
one in which state control was artificial and dangerous unless it 
was closely circumscribed. It might be allowable, on this view, 
to state the problem of maintaining order in the realm of the 
economic as one of self-government in industry. But to state it 
as a problem of government as its very heart was generally 
regarded as anti-liberal and fascistic. 

The heritage of this older liberalism still persists as a brake 
on clear thinking about government. Yet, to maintain order is 
one of the indisputable functions of government, and always has 
been so. A government which fails in this is moribund. Few 
can deny with reason that adequate authority to this end must 
be created and maintained without interruption, if the political 
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organization of society is not to be undermined and eventually 
destroyed. 

In the field of industrial relations, it is a notorious fact that 
the realm of disorder can be so vast, and the conflicts arising 
there so acute, that the very foundations of the government of 
the modern State are sometimes threatened. Here the elemen- 
tary function of government—to preserve order—is frequently 
unfulfilled, and the authority of the State virtually set at nought. 
The problem of labor peace is so weighty that it can no longer 
be regarded as a purely economic, or “non-political” issue, to be 
resolved with only incidental reference to the broader problem 
of government in general. It is, on the contrary, essentially a 
political problem, the solution of which has to be sought, not in 
a patchwork of legislative reforms, but in a comprehensive view 
of constitutional government which embraces this economic 
realm of potential disorder. 

There is a growing realization that political power prevails 
in the “economic” sphere and that the power there regnant is 
often neither conferred by popular grant, nor exercised accord- 
ing to any of those rules for constitutional limitation of power, 
which the economically powerful so often meticulously insist upon 
in the government of the state. It is too often insisted that con- 
stitutional government is a purely “political” matter, and that it 
has nothing to do with the curbing of economic power. But this 
narrow conception of constitutional government defeats all gov- 
ernment. For the anarchy of the economic sphere can wreak 
havoc upon the state, despite all its majestic claims to sov- 
ereignty. It cannot be necessary to prove that, at this day and 
age. 

The demand for order, on the other hand, is not itself a 
categorical imperative. It is one thing to command “law and 
order’; it is quite another thing to concede the necessary condi- 
tions upon which the permanence of law and order depends. In 
much of the current debate about governmental control of 
disturbances in labor relations there is a conspicuous failure to 
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face these conditions fairly. One of the most important of these 
conditions is that the power to govern must be congruent with 
the field within which disorder is likely to arise. The traditional 
moulds of thought about public law and political authority are 
often too constricted to allow the necessary breadth of view in 
solving the labor problem. Too frequently the discussion bogs 
down into the false dilemma of individual freedom versus the 
totalitarian state. Insufficient attention is given to the possibili- 
ties of devolution of authority upon functional groups which are 
already in existence and functioning elements in our social struc- 
ture. Despite the great flurry of public quarreling about col- 
lective bargaining, unfair practices, and industrial unionism, 
there has been almost no attempt to think through these transi- 
tional issues to the eventual structure of an industrial society in 
which labor and employer associations play a constructive role in 
a constitutional system. 

A further condition is that the law which is enforced in an 
orderly régime must be rooted in living norms of justice and 
fair dealing. The spectacular efforts of dictators to achieve order 
by ukase may fascinate the unwary and persuade the unhistorical 
mind. A grandiose corporative scheme may leave the “outworn” 
democracies shabby and incomplete by contrast; but the careful 
observer will want to know the content, as well as the form, of 
the new order. There is more than a suspicion that into the 
vacuum of government left by a century of laissez faire the 
totalitarians have allowed a despotic flood to rush in, which is 
unparalleled in recorded history. But the cry of “dictator!” is 
pathetically inadequate. The currently contemned liberals have 
too often neglected to fill the old forms of traditional public 
law with a new and needed content. And one reason for this is 
doubtless their failure to tap the source of practice, especially 
the rules worked out in the field of labor relations where or- 
ganized groups vie for advantage and gradually develop their 
own new legal corpus. 

Perhaps one reason for the failure to face this problem with a 
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broad and fundamental frame of reference in the United States 
has been our shock at witnessing others who have tried to solve 
it by sweeping tactics that we shrink from. But we have had 
more than negative reasons for separating government and busi- 
ness into watertight compartments. Many have thought that 
the economic sphere could govern itself. The state had to be 
watched; political power, being artificial or a “necessary evil,” 
was continuously suspect. Economic power, on the contrary, was 
thought to be marvelously possessed of its own self-correctives; 
it was controlled by a beneficent natural law. The “invisible 
hand” of nature was said to be not only an adequate governor, 
but the only safe regulatory mechanism in the economic realm. 

It was possible to sustain this theory of economic automatism 
with some show of plausibility in respect of the employer- 
employee relationship so long as that relationship was pre- 
dominantly one between individual human beings. But the 
character of the modern industrial state has so changed that 
the relationship is no longer entirely one between man and man. 
It tends to be a relation between groups of men. We no longer 
speak so much of the employer-employee relationship. We have 
to talk, in terms more pretentious, of industrial relations. And 
this is indicative of the path that leads from a comparatively 
simple and individualized to a comparatively complicated collec- 
tivized relationship. Whether we like it or not, whether it is 
wise or not, it is the path down which we have been traveling 
since the industrial revolution. 

Nor do we escape the collectivistic character of modern in- 
dustrial relations by preserving the older individualistic form 
of words by which many men—and many laws—continue to 
describe it. The persistent talk about individual freedom to 
contract, the right of a man to run his own business as he pleases 
or to work or not as he pleases, or to choose the form and pur- 
pose of his economic enterprise, whether employer or employee, 
without man-made, artificial restrictions imposed from above by 
legislative fiat, is a heritage from the nineteenth century when 


INDUSTRIAL RELATIONS a 


modern industry was liberated from the shackles of feudalism 
and mercantilism. 

Nineteenth-century liberalism survives today as an old faith 
in freedom, now besieged by upstarts who have forgotten, if 
they ever knew, the meaning of liberation from the suffocating 
tyranny of political and economic overlords. But it is a survival 
which has less survival value today than it had a century ago. 
For the liberation of the economic man, the destruction of the 
old status, the dissolution of the monopolistic guilds, and the 
release of unmeasurable mines of individual energy and initia- 
tive, meant also an invitation to the liberated man to make the 
most of his freedom to contract in building his own brave new 
collectivized world. It is one of the ironies of history that the 
liberated economic man went to work at once to build his new 
world out of combinations of men and capital. The atomized 
residue of the older static social order—men with private and 
“natural” rights of a highly individual character—was too dis- 
persed. Union gave strength in the fierce competition of an 
industrial age. The old condemned associations, which had been 
swept away with reformist zeal by the liberal movement, now 
began to be replaced by new associations capable of exercising 
equivalent or greater power than they. 

Certainly it was not the deliberate purpose of the first enter- 
prisers and labor unionists to build new institutions of status 
upon the ruins of the old. They could scarcely have foreseen 
that combinations, cartels, trusts, and unions of various sorts 
would sooner or later rise to a quasi-public status, becoming in 
effect states within the state. Collectivism was once the name 
reserved for fearful socialistic programs which, it was charged, 
would destroy all individual initiative and freedom by state 
ownership. Those who do not see that there are other ways in 
which the individual can be swallowed up than by state col- 
lectivism, have failed to grasp the most arresting developments 


within the very sector—the free field of the “economic man’s” 
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activity—in which individualism has undergone the profoundest 
changes. 

For this intellectual blindness, this failure to see the immi- 
nence of a new status within the very field where economic 
liberalism has had its day, the poverty of words is partly re- 
sponsible. Not only the poverty of words, but their notorious 
capacity to camouflage, is to blame. Throughout our jurispru- 
dence, our political science, our economics and our sociology, 
there is a tacit distinction between “government” and a variety 
of other things, by inference presumably “xon-government,” 
which will not stand the test of logical or empirical analysis. 
The Austinian distinction between sovereignty and other types 
of authority was more useful in the heyday of liberalism than 
it is today, but our jurisprudence is still saddled with it. Al- 
though we are in fact governed by a great many groups which 
have no “sovereignty” in them, we persist in talking as though 
the power to govern were monopolized by the State. And in 
recent decades there have not been wanting monstrous claims 
that the State can and should oust every competitor in the 
business of governing. 

The old liberal is ill-prepared to expose the enormity of these 
authoritarian claims precisely because he had always accepted 
as an elementary proposition what the modern dictator now pro- 
claims with painful vehemence—though with quite different 
ends in view—that the authority of the State is paramount and 
supreme in respect of things political, The only difference is 
that the liberal had a very narrow view of what was “political” 
as distinguished from what was “economic,” that is to say, ”on- 
political. When, therefore, the liberal is today confronted with 
the doctrines of totalitarian corporatism, which admit of nothing 
outside the State and insist upon having “everything within the 
State,” his plea that government ought to “leave business alone” 
only invites the scorn of those who have the eyes to see—and 
they need not be totalitarians to see it—that the Government- 
Business antinomy is an utterly unrealistic one. It is unrealistic, 
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not only because the foundations upon which the presumably 
“free” economic realm of business flourishes are political and 
legal foundations buttressed with reserves of coercive power 
that are essentially political and military in character (State 
power, which liberalism dared not abandon), but also because 
the great combinations of men and capital in the economic sphere 
themselves represent reservoirs of power capable of destructive 
dynamics in the sphere of political action. This is obvious 
enough in the clashes which occur from time to time between 
the collective powers of employers and workers in highly indus- 
trialized states: 

The problem of industrial relations is therefore a problem of 
government, and not merely a problem of “labor economics.” 
It presents the picture of powerful competing groups capable of 
seizing the instruments of state authority, or, short of this, of 
governing the employer-employee relation for vast numbers of 
workers and business units by a species of functional self-govern- 
ment. Whether the peace of the labor market is maintained by 
the State or by the voluntary associations within the State, which 
collaborate for this purpose, the resulting pattern of control is 
governmental. Superficially, the process of collective bargaining 
between labor unions and employers’ associations may be de- 
scribed as a phenomenon of the labor market in which the price 
of labor is determined for groups rather than by individual 
higgling. But this approach to the institutions of the labor 
market in countries where the workers and the employers have 
become highly organized, and have developed an extensive net- 
work of collective labor agreements, tells nothing of the political 
implications of such an evolution. The old liberal approach to 
labor relations would have left the political question for a foot- 
note; for, on that view, this was a question of “economics” and 
not of “politics.” In the face of totalitarian doctrine and prac- 
tice, the political question cannot now be sidestepped. In Ger- 
many and Italy, labor unions and employers’ associations have 
been engulfed by the tide of national authority. Yet, under the 
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Weimar Constitution, Germany had the most highly developed 
trade unionism, and the most extensive system of collective 
labor agreements in the world. One must ask whether such a 
development is the inescapable path of the collective bargaining 
process. 

The question is pertinent in the United States, for here we 
have apparently started along the same road. Here, as elsewhere 
among the industrialized nations of the world, labor unionism 
has appeared as a counter-movement to capital combinations. 
The individualized employer-employee relation of a simpler day 
now becomes a matter of collective bargaining by organized 
groups which represent the interests of individual workers and 
employers. But unlike the more mature European systems, ours 
has passed through only the first stages of the following evolu- 
tion: 


(1) Mutual acceptance of the principle of combination. This 
means, on the side of the employer, the recognition of 
the right of workers to organize unions for the purpose 
of bargaining collectively; on the side of the workers, it 
means the acceptance of the conditions of advanced 
capitalism, i.e., capital and employer combinations for 
business enterprise. Thus both sides necessarily leave 
behind the more romantic conception of economic indi- 
vidualism. 


(2) The growth of a considerable and comprehensive associa- 
tional structure for controlling the employer-employee 
relation. Labor unions become federated into powerful 
national entities, and employers’ associations likewise 
pool their resources and set up strong top organizations. 

(3) The development, through collective bargaining carried 
on over a period of decades, and by the gradual extension 
of the coverage of collective contracts enforceable in the 


courts to the majority of workers, of a collective contract 
system. 


INDUSTRIAL RELATIONS II 


(4) The development of the great associations on each side, 
after years of experience in the negotiation and execution 
of collective labor contracts, into governing organs for 
functional areas. 

The above scheme is a formal condensation of the evolution 
of the Swedish system of labor relations, considered broadly as 
a political development. The span of time represented here is 
about five decades, or roughly from the beginning of the last 
decade in the nineteenth century to the end of the fourth decade 
in the twentieth. Whereas we, in the United States, have been 
immediately concerned with the right to organize, the process 
of collective bargaining, and the appropriate units for that proc- 
ess, the Swedish development had gone far enough beyond 
these transitional issues in 1940 to permit a view of the whole 
development in perspective. The Swedish collective contract 
system had extended itself so widely, that a million workers (in 
a nation of six million people) were employed under conditions 
laid down in collective contracts, and the associational structure 
in the labor market had matured into a powerful instrument of 
private government by voluntary groups. That these associations 
had managed to preserve their autonomy in a highly industrial- 
ized European state for nearly a decade after the National 
Socialist revolution had destroyed the extensive collective con- 
tract system of Germany—a neighboring state with which it 
carried on most of its foreign trade—is an arresting fact. It is of 
first importance, too, that the Swedish labor unions and em- 
ployers’ associations, while having undertaken increasing burdens 
of social self-discipline and having even considerable authority 
devolved upon them by statute, still remained autonomous insti- 
tutions. To the State was reserved but a fraction of disciplinary 
power in the relations between the organized adversaries, and 
one of the most important official State organs dealing with 
labor relations, the Labor Court, was composed of judges, a 
majority of whom were outright representatives of these 
organized interests. ; 
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A detailed study of the Swedish system necessarily leads one 
to inquire whether these associations in the labor market, which 
have acquired so much power and which have become so deeply 
rooted in the social structure of the nation, can long avoid the 
politicizing process which has occurred in other European coun- 
tries. Is it possible to preserve their autonomy in an age when 
private rights are almost everywhere made to bow down before 
public authority? Is there any possibility of an emergence in 
Sweden, or in the United States, of a constitutional structure of 
functional self-government based upon these associations? In 
other words, can the labor unions and the employers’ associa- 
tions, which began as fighting groups, be converted into organs 
of constitutional government as distinguished from instruments 
of totalitarian dictatorship? If they cannot, it seems clear, from 
the Swedish history, that we must radically alter our labor rela- 
tions policy in the United States. For if the institutions described 
and analyzed in this book are the prelude to an inevitable totali- 
tarian governmental régime in Sweden (quite aside from the 
influence of external pressures), it must be obvious that we have 
grounds for uneasiness here. There are many parallels between 
Sweden and the United States which would fortify such a 
warning. In both, there is an essentially capitalistic-constitutional 
social structure; and in both there is a pronounced trend toward 
the collectivization of private power. The Swedes cling to the 
principles of representative government and local autonomy, 
and had preserved to the end of the period here treated the 
free party system in politics. There, as here, the emphasis was 
upon private rights, despite the fact that in both countries social 
legislation had progressed to a high degree. 

Unlike the United States, Sweden had a small and highly 
homogeneous population. It had no illiteracy, and there was 
remarkably little violence in industrial disputes. The phe- 
nomenal expansion of industry in Sweden in the years follow- 
ing the first World War had made it possible to raise the 
general standard of living very rapidly without cutting deeply 
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into industrial profits. Employers had very early recognized the 
right of labor to organize and bargain collectively, the founding 
of the Swedish Employers’ Federation in 1902 having amounted 
to a recognition of this principle by some of the most influential 
industrialists. Sweden, therefore, was not torn, as we have been 
recently, by civil strife of dangerous proportions, except in 
isolated instances. Nor was there the complicating problem of 
federalism—the distribution of governmental power between 
the central authority and that of the states—to disturb the 
evolution of the Swedish system. 

For all theSe differences, the Swedish development is most 
illuminating to the American observer. Whatever may be the 
fate of Sweden in the present collapse of the European states 
system, there remains for those who care to see it the institu- 
tional development during the past fifty years of the most 
successful pattern of functional autonomy to be found in any 
modern state. It was successful from the American point of 
view because it solved to a remarkable degree the problem of 
industrial peace without destroying the principles of freedom 
of contract and freedom of association to which we adhere, and 
without sweeping away by authoritarian methods the bases of 
capitalist economy and constitutional government. In the chap- 
ters which follow, an attempt will be made to trace this develop- 
ment from its roots, and to describe the Swedish system as a 
process of governmental autonomy within the wider frame of 
the modern state. 
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CHAPTER TWO 


The Collective Contract 


A COLLECTIVE contract (ollektivavtal ) is a written agreement 
concerning conditions of employment and matters related 
thereto, between one or more labor unions on one side, represent- 
ing the interests of the workers, and an employer, or one or 
more associations of employers, on the other side, representing 
the interests of management. 

Collective contracts in 1940 prescribed the employment con- 
ditions of more than a million workers, or about one sixth of the 
total population of Sweden. The employer-employee relation 
is governed increasingly by such contracts which are made, as a 
rule, by associations of workers and employers. The tendency 
thus to collectivize industrial relations has progressed so far 
that the autonomous associations whose function it is to represent 
the workers’ and employers’ interests in negotiating such con- 
tracts are now established and mature institutions of major social 
importance. The network of collective contracts provides a 
secure basis for the orderly administration of industrial relations 
throughout the greater part of industry and commerce, and to a 
lesser but growing extent in forestry and agriculture, as well as 
among salaried and clerical workers. 

Until 1929 the status of collective contracts was undefined by 
statute. Three decades of experience in the negotiation and 
renewing of collective labor agreements, however, had left a 
substantial residue of principles governing their content as well 
as their relation to individual employment agreements. As the 
graph in Appendix I indicates, the collective contract had already 
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long been in use. In many industries it had already become the 
instrument of labor peace within the term of the contract. Its 
binding character, at first debatable, was not in doubt after 
1915,! when the Supreme Court held certain signatory unions 
liable for damage in breaching their contracts during the Gen- 
eral Strike of 1909. The Conciliation Act of 19207 had given 
indirect recognition to the contractual character of agreements 
reached by collective bargaining. When, therefore, the Col- 
lective Contracts Act of 1928 (effective January 1, 1929) 
provided a general statutory basis for the application and in- 
terpretation of these agreements, it amounted in the main to a 
confirmation of practice, its innovations being in the field of 
adjective and not substantive law. 

Every collective contract, according to the Collective Contracts 
- Act, “shall be drawn up in written form.” Minutes of the nego- 
tiations which record agreed interpretations of certain provisions 
of the contract are signed by the contracting parties, and are 
enforceable as a part of the contract. These minutes are printed 
together with the contract and are available in pamphlet form 
for all interested parties. It is doubtful whether the Act pre- 
cludes all possibility of any binding oral commitments between 
employers and unions. It seems clear, however, that the pro- 
visions of the Act are applicable only to written contracts, and 
it is generally assumed that oral collective contracts are not 
binding. 

A collective contract imposes mutual obligations upon the 
parties signatory; a mere declaration by one side of its intention 
to conform to certain stipulated provisions is not a contract. 
The signatures of competent representatives for both sides is 
indispensable. A draft contract in writing which is approved by 
letter is binding, however, even though the parties have not 


ee Juridiskt Arkiv [1915], ref. 81. These cases are discussed in Chapter 
6 below. 


2. Lag om medling i arbetstvister, Svensk Férfattningssamling, mr 245, 
1920. 


3. Lag om kollektivavtal. Svensk Férfattningssamling, nr 253, 1928. 
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both set their signatures at the bottom of the same draft. So also 
is a supplementary engagement in writing by which two parties 
agree to be bound by the terms of a collective contract already 
in force between third parties. By the latter method a contract 
may be extended to cover many groups besides those which 
originally signed it. 

The contracting parties in a collective contract must be, on the 
one side, “employers or an association of employers,” and on 
the other, “a labor union or other similar association of em- 
ployees,” if the Collective Contracts Act is to apply. It does not 
apply to contracts between individual workers and employers, 
but only to those between employers and unions. The Labor 
Court has settled disputes arising under a collective contract 
made by an employer and a group of unorganized workers who 
had signed individually; but in such cases it applies the general 
principles of contract law, and not the Collective Contracts Act. 
The line between a collection of unorganized workers and an 
organized association is sometimes hard to draw, but the guiding 
principle is that an association (féremimg) has not come into 
existence unless there has been an organization meeting, a con- 
stitution and by-laws have been duly adopted, and officers have 
been elected with authority to act for the union. Once the asso- 
ciation has come into existence, it is assumed that the individual 
members’ interests can be represented by the officers of the asso- 
ciation. These officers can bind the associations by negotiated 
agreements. But such agreements are not enforceable if it can 
be shown that the alleged organization was not an “association” 
in Swedish law. The parties need, therefore, to be on their 
guard against signing with improperly organized groups, or with 
representatives without full powers.* 

The contents of a collective contract include (1) conditions 
of employment for individual workers of certain categories, (2) 
provisions governing the relationship between the associations 


4. The judicial interpretation of collective contracts is discussed in Part IV. 
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signatory, (3) implemental provisions. These will be considered 
in turn. 

(1) The collective contract does not displace the individual 
labor contract. It provides minimal conditions of employment 
according to which individual workers within the specified 
categories must be employed. For example, in the 1940 col- 
lective contract between the Swedish Machine Industry Asso- 
ciation,® on one side, and the Metal Workers’ and Foundry 
Workers’ unions, on the other, the districts in which the relevant 
factories lie are divided into three regional groups, and minimum 
wages for each group are prescribed in the following terms: 


“Paragraph 3. The minimum wages per hour within particular 
groups shall be: 
For Male Workers: Group Group Group 
I II Ul 
(a) For skilled male workers 24 years of 
age who have worked at least 7 years 
ins thesjtrade cise ese ee eee 100 .92- *86 
(b) For skilled male workers 21 years of 
age who have worked at least 3 years 


in. the trade iy aie ge oe oe eee Gd » 35 ens 
(c) For male workers 20 years of age... 88 79 75 
(d) For male workers 19 years of age... 72 65 57 
(e) For male workers 18 years of age... 66 56 51 
(f) For male workers 17 years of age... 53 45 35 


For Female Workers: 


(g) For female workers 20 years of age.. 68 61 58 
(h) For female workers 18 yearsofage.. 58 51 48 


Paragraph 4. Skilled workers are those who, after their apprentice- 
ship or other training period, do work for which a 3-year training 
is required. 

Paragraph 5. ‘he worker gets a higher wage according to his skill 
and speed, and diligent workers who have worked several years 
in the metal trade receive more than the minimum wage.” 


5. Sveriges Verkstadsférening. 
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Other clauses regulate piecework pay, hours, overtime, vaca- 
tions, compensation for travel, sick leave, accident insurance, 
and, in recent contracts, compensatory wage supplements based 
upon the cost-of-living index. 

The collective contract, by virtue of such provisions, is re- 
garded as a normative agreement. It is not a contract of employ- 
ment. Rather, it sets up minimal requirements for individual 
labor contracts that are to be made with employers who are 
bound by it. The more complete the specifications in the col- 
lective contract, the fewer the points to be ironed out between 
the employer and a prospective employee concerning the condi- 
tions of his job. It is customary for the employer simply to say 
that he will take the applicant under the conditions laid down in 
such-and-such a collective contract by which the employer is 
bound; the applicant’s acquiescence ordinarily amounts to an oral 
engagement, embodying the terms of the collective contract 
whether he is a member of the contracting union or not, since 
the terms of most collective contracts cover unorganized as well 
as organized workers in the jobs which they classify. A collective 
contract applies exclusively to members of the signatory union 
only when it is expressly so provided.® 

The effect of a collective labor agreement upon the employ- 
ment relations of individuals has been the subject of much 
debate in the United States.7 Certain authorities, holding that 


6. The Labor Court has held that the inclusion in a collective contract of 
provisions for the reinstatement of particular workers who had gone out on 
strike in the dispute preceding the contract, did not thereby deprive the agree- 
ment of the character of an enforceable collective contract. Cf. AD dom 
75/1932. 

7.See W. G. Rice, Jr., “Collective Labor Agreements in American Law,” 
44 Harvard Law Review 572 (1931) ; “Theories of Enforcement of Collective 
Labor Agreements,” 41 Yale Law Journal 1221 (1932); C. E. Agger, “Col- 
lective Bargaining Agreements,” 18 Marquette Law Review 251 (1934); 
R. F. Fuchs, “Collective Labor Agreements under Administrative Regulation 
of Employment,” 35 Columbia Law Review 493 (1935); T. R. Witmer, 
“Collective Labor Agreements in the Courts,” 48 Yale Law Journal 195 
(1938); M. F. Hamilton, “Individual Rights Arising from Collective Labor 
Contracts,” 3 Missouri Law Review 253 (1938); M. A. Pipin, “Enforcement 
of Rights under Collective Bargaining Agreements,” 6 Umv. of Chicago Law 
Review 651 (1939); L. M. Despres, “The Collective Agreement for the 
Union Shop,” 7 Univ. of Chicago Law Review 24 (1939). 
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the association cannot be regarded as an agent of the member 
for the purpose of waiving any personal right he may have, have 
insisted that the conditions of his employment cannot be de- 
termined without his individual consent, and that a collective 
agreement is no more than an evidence of usage or custom which 
enters into individual contracts unless rejected. On this view, 
the collective agreement has no legal effect in itself. This doc- 
trine has had no voice in Sweden, probably because it has seldom 
been doubted that a collective agreement is a contract. Theories 
of agency and of third-party beneficiary have been called in by 
American jurists to justify the determination of individual em- 
ployment terms by collective contracts. In Swedish law the 
relationship is clarified beyond doubt by the Collective Contracts 
Act. There it is expressly provided that “a collective contract 
entered into by an association shall also be binding upon the 
members of the association . . . whether they become members 
... before or after the conclusion of the contract, unless they are 
already bound by another collective contract.” It is provided also 
that members so bound may not enforce any individual employ- 
ment contract which varies from the conditions laid down in 
the collective contract, except in so far as deviations are provided 
for by the collective contract. 

(2) The most important clauses for regulating the relations 
between unions and employers and their associations concern the 
negotiation and arbitration of disputes that may arise. Special 
arbitral tribunals may be set up, and it is often provided that 
controversies between the parties shall not be taken to the state 
central arbitration board or the Labor Court until the remedy 
of negotiation has been exhausted. The new Basic Agreement 
of 1938° attempts to reduce the diverse existent negotiatory and 
arbitral procedures to a uniform system, but comparatively few 
associations have ratified this agreement. 

Other provisions may prescribe a certain time for discon- 
tinuing a strike or a lockout and the resumption of operations, 

8. See Chapter 8 below. 
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a certain order of preference for the reinstatement of workers, 
prohibition of reprisals and persecution, and the right of manage- 
ment to employ or discharge workers without regard to their 
organized or unorganized status. For many years, the latter 
clause together with the recognition by the employer of the 
workers’ right to organize® has been regularly included in a 
large majority of contracts. But the right of management to 
run the business without union interference, and of workers to 
organize without employer interference, is regarded by the 
Labor Court as implied by the very nature of a collective con- 
tract, and need- not be expressed in terms. 

(3) Provisions of an implemental character relating to the 
contract itself include the prescription of its term of validity and 
of the necessary period of notice of cancellation. Most collective 
contracts expire after one year unless they are renewed. Re- 
newal is usually declared to be automatic unless one party gives 
due notice to the other that it declines to renew. The period of 
notice is generally prescribed as three months before the date 
of expiry. It may be postponed by common agreement of the 
signatories. 

The accompanying table!® shows the trend in the terms of 

g. This right has either a contractual or a statutory basis, or both. See 


Chapter 14 below. 
10. Comparison of terms of collective contracts 1908-1938.* 


More than | More than 


Year 1 Year or 1 but less 2 but less Over Indeter- 
less than 2 years | than 3 years 3 years minate _ 
1908-17... 23-5 25.6 26.4 21.9 256 
1918-27. 82.2 14.5 DD 0.0 eal 
SDA a rend 62.5 ae! 2.4 = 2.0 
1929 Paes 52.2 41.0 4.1 Ort 2.6 
ICBO. nese Saved S19)92 8.4 0.3 0.9 
198 Tete 63.8 31.6 320 0.1 te 
19307 aece: 82.6 14.1 he _— Do) 
AOS Sore ons 80.2 14.8 Desi} 0.1 DD) 
1934... cast 48.0 21.4 14.3 15.5 0.8 
NOS Sees 62.8 30.8 6.0 0.2 0.2 
198675: 54.8 34.4 10.2 0.1 0.5 
HOST AS ee. 39.8 S7ie5 Dee. 0.1 0.4 
19385 $2.3 44.8 2.4 0.1 0.4 


*From SOS. Socialstatistik. Arbetsinstallelser och Kollekticaotal . . Ar 1938 (Stockholm, 1940], p. 
31. These figures are percentages of all new contracts made during the given years. 
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contracts since 1908. Most collective contracts today run for a 
term of one or two years. Since many one-year contracts are 
renewed year after year without a break, the contracts in force 
at a given date are older than would appear from the figures 
shown. At the end of 1938, for example, 166 contracts then in 
force were actually more than ten years old, while some twenty 
thousand workers were employed under 927 collective contracts 
which had been in force more than five years. The great 
majority, however, were working under new or very recent 
contracts, and the marked tendency, throughout the period 
reviewed in this table, to limit the contract term to one or two 
years is undoubtedly traceable to the expanding character of 
Swedish economy in these years. When economic conditions 
are changing rapidly or are difficult to predict, there is a notice- 
able reluctance to conclude long-term agreements. But the ex- 
panding character of the economy has not prevented a rapid 
extension of the collective contract system. Today it touches 
every major economic category and covers nearly all the workers 
employed in some fields.14 

The widening application of the collective contract has greatly 
increased the importance of associations on both sides. It is clear 
that labor must be organized for negotiating collective contracts, 
but even on the side of the employer, groups tend increasingly 
to speak for the interests of management. Although the greater 


t1. Contract coverage in selected fields 1936-1937.* 


Workers Covered by Collective 
Contracts in percentages of 


Categories of Industry total employed 

1936 1937 
Orevand) Metal Industry a...) soe ao 70.1 69.6 
Porcelain, Tiles, Glass and Stone...... 83.4 ope 
Woodcutting and Construction........ 58.4 63.4 
Pulp, Paper, and Bookmaking........ 85.5 92.6 
oodetuttosmie 3 .et nana. oe eee 72.4 TESS) 
extilesrandyClothing. ...9. aeaemee ten 78.5 78.3 
eather Rurand Rubbers.s..c.cscee 86.5 86.4 


Chemical—technical................. 72.6 7228 


*Source: See note 10. 
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number of contracts is concluded by individual, unorganized em- 
ployers, it is the employers’ associations which negotiate contracts 
covering the great majority of workers who are employed under 
collective agreements. Thus, in 1938, one third of the contracts 
made during the year were signed by employers’ associations, 
yet these contracts covered more than 70 per cent of all workers 
covered by collective contracts.!? 

The collective contract is nevertheless a very flexible instru- 
ment which is used by small as well as large industrial establish- 
ments. Indeed, the vast majority of contracts cover less than a 
hundred workers and apply to but one enterprise.1* 

There are four types of collective contracts, in respect of 


12. Employers as contracting parties.* 


1937 1938 


Number | Workers | Number | Workers 
Contracts | Covered | Contracts | Covered 


Associated Employers........... 2,310 627 ,283 2,876 733,814 
Unassociated Employers......... UAB 283,553 8,716 281,672 
cS ont ee ee 9,585 | 910,836 | 11,592 | 1,015,486 


*Source: See note 10. 


13. Distribution of contracts by groups of enterprises. 


Number of Collective Contracts* 


Business Units Covered aan JouP ate aOR eee 
@nerenterpriseat cee nee seen ee 6,782 8,351 
DEDOVENtENDLISES ra.cge serge oi simie 8 leueie dks au 25559 2,930 
PietOOlenterprisess ess aes dn were oa 184 239 
Over 100 enterprises::. aicc eiae nls ee 60 72 


*In force at end of the year. Source: See note 10. 


Distribution of contracts by size of shops. 


Number of Collective Contracts* 


Number of Workers 1937 7938 
HOOhworkers Or leSS antares sta.c.sihieye lores 8,535 10,491 
HOLE OOOMworkers ns tisacpers<ercie isto reohe 948 \ 981 
1eOOT=1 OLO0O workers ie. sie cro wlee oelele 95 112 
10,001-50,000 workers...............- 6 7 
Over 50,000 workers.” 5.02 cess 1 1 


*In force at end of the year. Source: See note 10. 
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geographic coverage.!* National contracts apply throughout the 
kingdom; district contracts apply to areas larger than a city or 
a town; local contracts apply within certain local jurisdictions, 
and shop contracts apply to single workshops. 

The widespread adoption of the collective contract as an in- 
strument of labor relations has gone so far, and it is so firmly 
established in the Swedish economic and juristic structure, that 
one may properly speak of a collective contract system there. 
For the collective contract is, in the first place, far more than a 
contract. It is, as Ralph S. Fuchs has observed, “legislative in 
its effect upon employment, for it binds the parties to bring 
about the introduction of its terms into the labor contracts to 
which it applies”; and “insofar as the employees’ organizations 
are actually in their own hands, collective bargaining confers 
upon the workers a share in controlling their employment rela- 
tions which they could not enjoy individually.”1> Thus the 
collective contract is, in the second place, a kind of social com- 
pact which lays down the terms upon which large groups of the 
population—often nationwide—propose to get themselves out 
of the state of industrial warfare and into a state of industrial 
peace. 

The collective contract represents a high degree of maturity 
in the society which has so systematized its use. For the condi- 
tion precedent of such a collective contract system is a seasoned 
associational structure competent to erect and maintain it. It is 
a remarkable fact that Sweden is the last European state in 


14. Distribution of contracts by regional coverage.* 


t 1937 1938 
Region Number Number Number Number 
Contracts Workers Contracts Workers 
National...... 58 298 ,579 79 351,356 
Districties wae. 83 100,457 91 110,761 
Wocal ees srce sca 25235 136,737 2,463 156,658 
Shope ie. 7,209 375,063 8,959 396,711 
Totals...... 9,585 910,836 11,592 1,015,486 


*Source: See note 10. 


15.R. S. Fuchs, “Labor Contract,” Encyclopedia of the Social Sciences, Vol. 
VIII, p. 631. 
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which associational autonomy and the collective contract system 
persist. In Germany, they were both cut down by the National 
Socialist revolution. In Britain, the associational structure never 
led to a collective contract system. Yet Sweden, like Britain, 
has had a strong undercurrent of economic liberalism, as dis- 
tinguished from the exclusiveness of the older guild system. 
In order to place the Swedish collective contract system in its 
unique historical setting, it will be necessary to indicate briefly 
how the present structure arose out of the old régime of 
status. 


CHAPTER THREE 


Origins: 
The Decline of Status 


THE COLLECTIVE CONTRACT system, as it exists today, may be 
regarded historically as the outgrowth of liberal capitalism, that 
is to say, of the conditions of free enterprise and comparative 
freedom of contract following the decline of mercantilism and 
the guild system. In Sweden, this transition from a restrictive 
to a liberal economic system gathered force during the first half 
of the nineteenth century and culminated in the enactments of 
1846 and 1864, which finally legislated the guilds out of exist- 
ence and laid the legal basis for a free competitive economy.* 
At the same time, approximately, the power of the old estates 
was gradually being undermined and in 1866 a comparatively 
modern representative parliament was established. The com- 
bined forces of the industrial revolution, population increase, and 
the leaven of democratic, humanitarian and utilitarian ideas 
worked profound changes in Sweden as in most Western coun- 
tries. Thus, although feudalism had never imprinted itself upon 


1.Henry Lindstrém, Nd@ringsfrihetens utveckling 1 Sverige 1809-1836 
(Gothenburg, 1923) and Ndaringsfrihetsfrédgen i Sverige 1837-1864 (Gothen- 
burg, 1929) are the best monographs describing the legal evolution of a liberal 
economy in Sweden. The decline of the estates and the rise of parliamentary 
government on democratic lines is outlined in Nils Herlitz, Grunddragen av 
det svenska statsskickets historia (Stockholm, 1936). The economic and social 
evolution is analyzed in Arthur Montgomery, Industrialismens genombrott i 
Sverige (Stockholm, 1931), also published in a condensed English version as 
The Rise of Modern Industry in Sweden (London, 1939); and his Svensk 
socialpolitik pad 1800-talet (Stockholm, 1934). Other monographs include 
G. Bagge, Det moderna néringslivets uppkomst; S. Ambrosiani, Frdn de 
svenska skradmbetenas dagar; S. Hansson, Bland médstare, gesaller och lar- 
pojkar; Skratidens gesdller; and “Fran skra till fackforening,” in Nordiska 
museets och Skansens Arsbok 1937. 
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the Scandinavian countries as it had elsewhere in Europe, it is 
possible to trace in Sweden, during the course of the nineteenth 
century, a transition “from status to contract.” 

Assuming this general trend, where are the roots of the col- 
lective contract system to be found? Are they traceable to the 
guilds of the static period? Or does the system really date only 
from the later stages of the era of “contract,” when liberalism 
and freedom of contract had permitted the voluntary creation 
of a new kind of status? In other words, do the present asso- 
ciations, which play so prominent a réle in the making and en- 
forcing of collective labor agreements, and which therefore fix, 
in a way that tends to become monopolistic, the conditions of 
employment of about one sixth of the population of Sweden— 
do these associations spring from an era of freedom, or are they 
merely a revival of the old instruments of a static society? 

The answer that is given to these questions perhaps depends 
upon the method used in approaching a solution and whether 
it is the contractual or the collectivistic element that is given the 
greater emphasis. Both play an important part in the collective 
contract system. 

The collective contract system, regarded as an institutional 
growth, seems to have its roots in liberal capitalism rather than 
the guild system. It is essentially an autonomous system volun- 
tarily reared by agreement between the associated interests of 
the labor market. It governs itself largely; state regulation is 
interstitial and exceptional. The disputes which arise in the 
course of this process of autonomous governance are chiefly dis- 
putes about collective contracts: whether they shall be concluded, 
what they shall contain and how they shall be interpreted. 

On the other hand, if one turns to the collectivistic implica- 
tions of the system, it becomes necessary to distinguish it from 
purely individualistic free contracting systems of governing labor 
relations; and in this respect the collective contract system more 
nearly resembles the guild system than the liberal era, if the 
liberal era is thought of as one in which men are liberated from 
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most restraints, whether from the side of the State or of private 
monopolistic groups. The collective contract system deliberately 
abandons the method of free and unimpeded contractual rela- 
tions between employers and employees as separate individuals, 
and builds up great collective units to which the bargaining 
process is assigned in many -essential matters. But this resem- 
blance does not necessarily mean that the new bargaining unit 
is a mere revival of the old guild. Whether there is any his- 
torical thread which connects guilds with labor unions and 
employers’ associations is not of primary importance. It 1s true 
that the same pattern of group as distinguished from individual 
relationships can be discerned in both. It is the group again 
today which governs as a kind of intermediary between the State 
and the Individual. But the rise of the Group to a position of 
power and authority as against the State on the one hand and 
the Individual on the other is a very old political phenomenon, 
and it raises questions of systematic political science for which 
the historical method alone provides no adequate answer. 

One must therefore avoid a slavish devotion to the simple 
chain-causation theory of social evolution in assessing the sig- 
nificance of the collective contract system. Nor can Maine’s 
thesis be accepted without reservations as it applies to Sweden. 
Yet it would seem that many of the characteristics of status, 
which appeared in the old guild system, and which were thrown 
off by the rise of liberalism only with great difficulty, due to a 
certain cultural lag, tend to reappear today as the collective con- 
tract system reaches maturity. Later in this book the juristic 
position of the employer and the worker, as members of bar- 
gaining units and interest associations will be examined in detail, 
in order to show how these groups have gradually acquired a 
considerable power to govern, as well as the authority to repre- 
sent the individual economic interests of their members. It will 
be shown how the collective contract system today depends upon 
these groups as quasi-governmental organs within the social 
structure of the nation. That this development fundamentally 
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modifies the basic conditions of liberalism, as classically con- 
ceived, seems clear. That it strongly reminds the observer of 
the old institutions of status is therefore not surprising. 

When the collective contract system was in its germinal stage, 
however, it was clearly a reaction against the illiberal conditions 
of a static society. A contemporary generation which reads no 
history may dream of the earlier economy as a kind of golden 
age. But the pre-liberal era was decidedly disadvantageous to 
the exercise of some of the elementary “rights” which many 
today regard as natural and unquestionable. This is not the place 
to document in-detail the barriers reared in a static society, such 
as that prevailing in the day of the guilds in Sweden, against 
individual initiative and free enterprise, whether of worker or 
master. A single illustration will perhaps suffice to indicate the 
obstacles which had to be overcome before the foundations of 
the collective contract system could be laid. The clash between 
the old and the new appeared in many isolated episodes during 
the nineteenth century, but the one which stands out, because 
it was the first important strike of laborers against their masters, 
is the affair at Sundsvall in 1879. 

Sundsvall? was a town in the lumbering region of the north 
where a number of concerns had sawmills. The milling industry 
had for two years been forced to cut its prices. At Heffner and 
Company the management ordered a reduction in wages of from 
15% to 20%. Wages paid theretofore had ranged from one to 
three and one-half crowns for a twelve-hour day. A committee 
of workers presented themselves at the manager’s office on the 
morning of May twenty-sixth and protested against the reduc- 
tion. The management declined to retract on account of the 
“bad times.” In the afternoon a large group of the firm’s em- 
ployees gathered on a wooded hill near by and decided to quit 


2. This account is taken from S. Hansson, Den svenska fackféreningsrérelsen 
(Stockholm, 1938), pp. 12-14; Tage Lindbom, Den svenska fackforenings- 
rérelsens uppkomst (Stockholm, 1938), pp. 21-26; and C. Treffenberg, Arbe- 
tarestrejken vid ségverken i trakten af Sundsvall ar 1879 (Harnésand, 1880). 
See also Robert Agren, Den stora Sundsvallsstrejken 1879 (Stockholm, 1899). 
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work until their request was granted. The company ordered 
the men back to work, and about half of them obeyed. But 
rumors of the incident at Heffner and Company had spread to 
neighboring mills. On the twenty-seventh, the workers made 
their way to an open place in the town of Sundsvall and held a 
mass demonstration against the new wage reductions. Estimates 
of their numbers range from one to five thousand, but in any 
event there was no violence, a circumstance which made it difh- 
cult for the authorities to take direct action. Indeed, the meeting 
assumed a somewhat pious aspect. There were prayers and 
hymns, and the strikers asked the local authorities to close the 
saloons to prevent disorder. 

On the twenty-eighth, the provincial governor, although he 
was anxious to avoid a forced dispersion, ordered about a hun- 
dred troops to the spot, and demanded that the men disband and 
return immediately to work. “I am one,” he is reported to have 
said, “you are thousands. But living or dead I intend to show 
you that the law shall triumph here!” The strikers stood their 
ground, pleading without effect that, since the Riksdag had 
appropriated a loan of three million crowns for the depression- 
hit lumbering industry, wage cuts were unjust. The country 
was aroused. King Oscar II despatched gunboats to the district, 
declaring that there were “limits to forbearance.” Meanwhile 
the strike had spread so that some seven thousand lumber 
workers had walked out. Daily the provincial governor addressed 
them and urged them “to serve God, King, and Country” by 
going back to their jobs. At length, his patience exhausted, the 
gunboats and the military were brought into position, and the 
massed workers were warned that if they refused to obey, the 
striking regular employees would be evicted from their houses 
on company property, and the rest would be prosecuted for 
vagrancy. The end came on June the third, when the demonstra- 
tors were surrounded and arrested for examination. Those who 
were unable to show that they were employed or that they 
were taxpayers in the district, were convicted for vagrancy as 
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being “without protection” (férsvarslisa). Since the majority 
were seasonal, migratory workers, their position was highly 
vulnerable. The others were conducted forcibly to their respec- 
tive mills and ordered to return to their posts. The strike thus 
disintegrated. About one thousand were ordered to be evicted, 
seven were prosecuted as leaders, and thirty-six were jailed as 
vagrants. 

This episode illustrates how far removed Sundsvall was from 
the collective contract system of today, and yet how far removed, 
too, from the earlier settled period of status. 

The Sundsvall strike was not conducted by a labor organiza- 
tion; it was a transient mass demonstration. The workers soon 
learned that permanence of organization was a prerequisite of 
improvement in their working conditions. But this was not their 
only weakness. The law was against them. They had not really 
divested themselves of their subordinate status of servants. The 
Sundsvall strike was not decided by the armed forces alone; its 
outcome was predetermined by the precarious legal position of 
the workers themselves. A striker was more often than not an 
“unprotected” vagrant before the law. The alliance of the 
military power and the authority of government on the side of 
the employers was not an enormity in the temper of the times. 
Indeed, it probably would have been shocking to most people at 
the time had the government declined to step in to enforce the 
duties of men to masters and to preserve society against what 
was regarded as the lawlessness of the “unprotected.” Yet the 
very concept of the “unprotected” was one which ran against the 
grain of an expanding economy grounded on the principles of 
free enterprise and free contract. 

The “unprotected” were all those who could not prove that 
they were legally employed or were otherwise properly placed 
in the orderly scheme of a static society. They were a hapless 
group, on the social border between mere subsistence and poverty, 
scarcely distinguishable from idlers, beggars and criminals. Un- 
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til 1885, one had to have Jaga férsvar'—it was his responsibility, 
that is, to get work which the law allowed or otherwise place 
himself lawfully above the subsistence line—if he did not wish 
to expose himself to prosecution for vagrancy. Lacking any 
other means of support, he had no practical choice but to seek a 
protector, that is, to bind himself as a servant in the household 
of a master, under the rather rigorous conditions then laid down 
in legostadgan—the law regulating the master-servant relation- 
ship. Otherwise he was liable to prosecution for vagrancy, after 
which he might be assigned to compulsory labor in some state 
institution or to compulsory military service. Although in the 
nineteenth century such a condition of férsvarsléshet, or “un- 
protectedness,” was not punishable as a crime, the apprehended 
were arrested and committed as though they were criminals, and 
often were thrown together with felons of the worst type. Nor 
could they escape long, indefinite commitment except by finding 
a lawful occupation, which was doubly difficult not only on 
account of their background of servitude, but also because of 
the tight restrictions which kept newcomers out of the close 


3. According to a Royal Decree of May 29, 1846 (K. Stadgan angdende 
forsvarslose m.m, den 29 Maj. 1846): “every person who does not have laga 
férsvar shall, in order to avoid becoming a burden to society, get it.’ Those 
who “have laga férsvar’ are enumerated in the decree, and include those in the 
service of the Crown; persons who “with proper permission” are engaged in 
the free arts, studies, commerce, manufacturing, handicraft, sea-commerce, or 
“other lawful gainful occupation,” or are engaged in mining or in agriculture, 
either as owners or tenants; persons who can show that they are supported by 
their parents, relatives or others; those who have been adjudged by the parish 
authorities, either as able to support themselves respectably (drligen) by their 
own means or by lawful employment, or are taken care of by some charitable 
institution. “AIl others, in order to have Jaga férsvar shall hire themselves out 
either by the year, if to the head of a household in the country, or by the 
half-year, if to one in a city or in Stockholm, for household service? Men 
liable for military service had to get laga férsvar except for the period of 
active military duty. Those without Jaga férsvar “shall be subject to the 
liabilities and consequences” prescribed by administrative orders (compulsory 
labor or military duty). 

The Vagrancy Act of 1885 (Lag angdende lésdrivares behandling. d. 12 
Juni 1885; text in Sveriges Rikes Lag, 28th ed. (1906) supplanted the decree 
of 1846, making no mention of laga férsvar but retaining compulsory labor 
for vagrants (but for a shorter determinate period than before) after a first 
warning. 
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corporations by which industry and trade were monopolized. A 
man or woman who chose the alternative of service in some 
household had usually to accept such status for at least a year, 
and to submit to the disciplinary authority of the master. In 
return, the servant got the master’s “protection,” and care in 
illness and distress. 

These restrictive laws, which were doubtless harsher on paper 
than in actual operation, due to a relatively ineffective enforce- 
ment, were none the less indicative of the illiberal condition of 
things which seems to have continued even after the laws were 
liberalized. The statutory condemnation of the “unprotected” 
was repealed in 1885, partly as a result of the agitation of labor 
leaders against it after the affair at Sundsvall. But the repeal of 
the law was due to deeper forces, just as the concept of “laga 
férsvar” had much earlier rooted itself in the institutions of an 
era now passing.* The disintegrative forces which undermined 
the old static patterns of the guild system—population increase, 
technological change, emigration, and humanitarian and liberal 
economic ideas—worked gradually against the traditional view 
that the labor resources of the country had to be husbanded 
carefully, and that the burden of the indigent had to be min- 
imized as much as possible by outlawing idleness among the 
working classes. 

This intimate relation between the poor law and labor law 
was not anomalous in the fairly simple agricultural economy 
which characterized Sweden before the end of the nineteenth 
century. Ironworks and the few industrial factories had been 
widely scattered over the country, and a deliberate effort had 
been made to confine the centers of trade and commerce to cities. 
The state, moreover, had undertaken to implement mercantilist 
doctrines with legislation which attempted to regulate not only 
imports and exports of goods but also of labor, and even to 

4. For the historical development of the concept of “Jaga férsvar” see Arthur 


Montgomery, Svensk socialpolitik pd 1800-talet (Stockholm, 1934), Chapter 
4, and Industrialismens genombrott i Sverige (Stockholm, 1931), Chapter 12. 
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restrict the movements of labor within the country so as to 
prevent the underpopulation of certain districts, such as Norr- 
land. 

When the predominantly agricultural character of the popula- 
tion was gradually transformed, towards the close of the nine- 
teenth century, population increased and industrial workers 
multiplied. The traditional grounds for linking up the labor 
law intimately with the poor law disappeared. Sweden’s total 
population rose by one and a half million between 1870 and 
1920, and in the same period the agricultural population de- 
creased by about 400,000. The whole economy was expanding 
in this period, and although the great wave of prosperity which 
swept the Swedish standard of living to such remarkable heights® 
in the twentieth century did not really begin until the last 
decade of the nineteenth, the import-export figures show a steady 
rise from the ’forties on. 

But the immediate changes in labor law were not of direct 
benefit to the labor movement. The liberal legislation of 1846 
and 1864, which sealed the doom of the guild system, and the 
anti-protectionist agitation which at about the same period led 
to tariff reform, were perhaps related to a broadly humanitarian 
movement in the whole of western Europe; but the liberal 
policy did not mean that laborers were to be set free from the 
responsibility of the laboring class to do the country’s work. 
The liberal movement, to be sure, often had an expansive 
rationale of human freedom in universal terms. It could not be 
denied, especially in Sweden, where serfdom had never existed, 
and where all classes, presumably, were represented in their 
respective estates in parliament, that the general economic free- 
dom which enterprisers were insisting upon was available to 
workers as well as to employers. It was one thing, however, to 
talk of freedom of contract between the employer and the indi- 

5.See Bertil Ohlin, “Economic Progress in Sweden,” and Richard Sterner, 


“The Standard of Living in Sweden,” in The Annals of the American Acad- 
emy of Political and Social Science, Vol. 197, May, 1938. 
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vidual employee, and quite another to admit that workers might 
freely combine together in order to bargain with employers over 
employment conditions as a unit. The liberalism of the middle 
of the nineteenth century meant, in Sweden as elsewhere, pri- 
marily the liberation of business enterprise from state suffoca- 
tion, and the free reign of “natural economic law.” Liberalism 
had also its humanitarian side, but it was not immediately a 
movement for bettering the condition of the poor and the 
poorly-paid. 

The guild system in Sweden had deliberately fostered voca- 
tional combinations. At the same time, the law® was weighted 
against the workers; and their feeble efforts at uniting forces 
for bettering their own income were systematically suppressed. 
An ordinance in 1770 prohibited workers in “factories and manu- 
factures” from taking any concerted action in the matter of 
wages, while in the ironworks, which were not included in this 
category, the extremely paternalistic relationship of employer 
to his workmen completely excluded the possibility of anything 
like unions or union demands. The ordinance of 1770 was re- 
pealed by the legislation of 1846, thus leaving factory workers 
technically free to combine, but the danger of prosecution for 
failure to have laga férsvar, or “protection,” for years thereafter 
probably prevented any widespread use of the strike. 

The Sundsvall strike standing as it does at an historical point 
between the disappearance of the guild system and the rise of 
free bargaining associations, revealed the inadequacies of the 
then unsettled state of the law relating to labor relations, both 
from the employers’ and the workers’ points of view. The dis- 
solution of the guilds and the rise of liberal doctrines had in 

6. Labor conditions were regulated by executive orders of the Crown as 
well as by the rules of the guilds. Regulations of 1770 provided that workers 
could not leave the employment place before the expiry of one year under 
penalty of twenty daler and forcible return to the master. To take more for 
one’s labor than it was “reasonably worth” was forbidden, and “combinations” 
for raising the price were subject to penalty levied upon each worker involved. 


A demand to be released from employment before the annual contract expired 
gave the master the right to double the contractual period. 
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large measure relieved the employer of paternal responsibility 
for his employees; yet the workers were still unprepared by the 
mores and institutions of the times to stand alone. Their at- 
tempts to do so by transient associative efforts were ominous in 
the eyes of conservatives who were not ready to follow “free- 
dom of contract” to its logical conclusions. A man who is free 
to contract away his labor, must also be free to bargain about 
the terms. His right to withhold his services, as an element in 
his bargaining power, was the submerged but irrepressible issue 
at Sundsvall. 

There is much evidence’ that the right to withhold services 
in concert was gaining ground in other parts of Sweden as the 
turn of the century approached. There had been strikes as early 
as the ’sixties, as for example, among the harbor workers in 
Hialsingborg and the miners at Persberg in Varmland. The 
latter was suppressed by military power. During the ’seventies, 
there were some forty strikes, one of them called by the journey- 
man bakers of Stockholm in protest against night work. In the 
following decade there was no little public discussion of the 
“labor question,” as the weapon of the strike was increasingly 
relied upon. After a comparatively quiet period between 1800 
and 1885, for which only about forty strikes are recorded, there 
was a sudden outburst following the depression of 1885, espe- 
cially among industrial workers and in the building trades. 
Higher wages and shorter hours were frequently the aim, and 
the local union began to act as an effective instrument of strike 
organization. While the workers lost many of these battles, it 
was seldom that they lost the right to battle collectively. Two 
successful attacks on the unions as such were made in SkAne in 
1886 and 1889, respectively; but in general, the trend was 
toward unionism. In the last decade of the century, the number 
of strikes rose considerably, and the victory of the unions was 
more frequent. In the 67 stoppages between 1886 and 1889, 


7.See Lindbom, of. cif., noted above, Chapters 2-4, from which I have 
taken much of the data regarding the labor union movement before 1900. 
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28 of the disputes were won by labor, 25 lost and 14 resulted in 
compromise. Between 1890 and 1899, 225 conflicts were won by 
labor, 131 compromised and 82 lost. 

This trend toward industrial warfare, aggravated as it doubt- 
less was by the incursion of socialist ideology,’ was profoundly 
disturbing to conservatives and liberals alike. But the labor 
union movement was a tide which was not stemmed. Nor was 
this a sign of weakness on the other side. The decline of status, 
the dissolution of the old monopolistic guild system, had freed 
enterprise. It had likewise freed labor. Enterprisers were avail- 
ing themselves of the new freedom to buttress their economic 
positions. So was labor. If combination of capital was the road 
to wealth for the employer, combination of the forces of labor 
was the road to a better standard of living for the worker. On 
both sides, men turned not so much to the state and law as to 
their own resources and their own genius for organization. Thus 
the liberal tenets which had undermined status led in time to a 
new social structure founded to a large extent upon voluntary 
associations. 

Before tracing the evolution of the collective contract system 
from its beginnings, in the period we have just been considering, 
it will be useful to examine the character of this associational 
structure. For it was the associations on both sides, which sup- 
plied the necessary foundation for the process of collective 
bargaining by which the collective contract system grew to its 
present respectable proportions. 


8.See T. Nerman (ed.), Svenska arbetarrérelsen under hundra ar (Stock- 
holm, 1938) for a valuable collection of contemporary pictures, newspaper 
articles, speeches, handbills, etc., showing the rise of the labor movement in 
these years, 


CHAPTER FOUR 


Institutions: 
The Associational Structure 


THE GREAT ASsocIATIONs in the labor market today, the most 
important of which are federated groups of labor unions and 
employers’ associations, enjoy a position of considerable prestige 
and power. Although they are private entities, legally speaking, 
they are in fact public bodies of such national significance that 
if they were to be wrenched from the social structure of Sweden, 
the effect would be almost as disastrous as it would be to banish 
the two major political parties from the United States. 

Public character is impressed upon these associations for two 
reasons. In the first place, they are the spearheads of major 
blocs of economic interests which are continually contending for 
vast stakes, in the distribution of which the people of the whole 
country have an ultimate interest as well. Unlike the par- 
liamentary representatives of political constituencies, these repre- 
sentatives of economic constituencies speak for functional, rather 
than geographical, areas of Swedish society. It is true that the 
national associations are built up in pyramidic fashion from local 
unions and enterprises; but the federations of these associations 
are federations of functional groups, and not congresses of local 
representatives. Workers in each section of industry, for ex- 
ample, such as metal workers, miners, and carpenters, organize 
on a local base, and build their sectional units up to a national 
peak, with headquarters at Stockholm. Similarly, the employers’ 
separate associations are locally based. But the federations of 
these national interest groups are federations of constituent units, 
each of which may properly claim to speak for most of the 
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workers or employers of a certain category of economic activity 
from all over the kingdom. Yet the sum total of confederated 
units on either side represents but one stratum of the social 
structure. Indeed, this is just what they purport to represent, 
and no more. For the labor unions and the employers’ asso- 
clations are combat units. They began as fighting organizations, 
and are always poised for struggle in the process of collective 
bargaining, when economic sanctions are to be resorted to. The 
opposition of such interests, both because of their size and their 
vital importance to the nation, is obviously a matter of public 
concern, - 

The great associations are nevertheless more than fighting 
organizations. A second, and more important reason for regard- 
ing them as public bodies is that they are, both by law and by 
practice, organs of functional government. In addition to the 
function of leadership for interest blocs, they assume much of 
the burden of administering industrial relations as a continuing 
process. Their function does not cease with the conclusion of 
collective contracts. Contracts, once made, must be interpreted 
and applied. Contracts about to expire must be considered for 
renewal. As guardians of this continuity, the associations have 
become, in recent years, social stabilizers quite as much as fight- 
ing units, and there is a marked tendency among the leaders 
on both sides to emphasize the function of stabilization equally 
with that of conflict. Some militant labor unionists have attacked 
this trend as an insidious weakening of the whole labor move- 
ment, particularly in view of the recent Basic Agreement? be- 
tween the top federations of labor and employers after a series 
of conferences at Saltsjébaden. Such collaboration has been de- 
nounced as “a nefarious pact with the enemy” and “a contract 
of slavery.” But whatever may be said for or against this pact, 
the fact remains that the organization of interests in the labor 
market has now reached such a degree of maturity that it must 


1. For an account of the Basic Agreement see Chapter 8, Part III, below. 
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be assessed as a form of functional polity and not alone in 
economic terms, or as a phase of the “class struggle.” 

In the last chapter it was indicated how the decline of status 
had paved the way for the rise of these associations. It is neces- 
sary here to review briefly their evolution and present structure, 
in order to present the more clearly, in succeeding chapters, 
their role in the maturation of the collective contract system. 


* * KX *K * 


1. The Establishment of Associations 


Are the labor unions and employers’ associations direct de- 
scendants of the guilds?? No doubt the guilds left upon the 
minds of men a blueprint of associativeness which could be 
stimulating to the organizers of the first unions. There were, 
too, some journeymen’s associations, such as those among the 
typographical workers and the bakers of Stockholm, which en- 
joyed a continuous existence from the early decades of the 
nineteenth century straight on into the new era of strong unions. 
But scholars are generally of the opinion that the real driving 
force of unionism came from another quarter. 

After the guilds disintegrated, the re-grouping of artisans and 
masters proceeded on fundamentally different lines. There was 
now a bargaining situation in which employer and employee 
were often pitted against each other openly and deliberately. 
The fraternal and domestic pattern of the older guild life, 
where master and servant were bound to each other, became an 
anachronism. Swedish workers had before them the example of 
British and Danish trade unions which antedated those of 
Sweden. The labor movement was not at first Marxian in 
temper. But it became a class movement in the 1880s, pressing 
for the progressive betterment of the laboring masses. It was a 
militant movement driving towards its goal by the use of fight- 

2. The relation between the guilds and unions is discussed in Tage Lindbom, 
Den svenska fackforeningsrérelsens uppkomst 1872-1900, ch. 13 S. Hansson, 


“Fran skra till fackforening,” in Nordiska museets och Skansens arsbok 1937; 
and Georg Styrman, Verkstadsféreningen, p. 62. 
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ing tactics, especially the strike. It became finally a political 
movement, closely allied to the Social Democratic Party.? By 
contrast with the slow growth of the English Labor Party, it 
rapidly became the driving force of the labor movement. In 
Sweden,* the political arena was not then occupied by such estab- 
lished parties as Whigs and Tories, and there was room for the 
immediate gathering of political forces concentrated about the 
banner of proletarianism. 

In the dynamic circumstances thus provided by the industrial 
revolution, and by the infiltration of proletarian doctrine, the 
budding unions had quite a different function to perform than 
the guilds. As outright combat units they at first elicited the 
intense hostility of employers and conservatives to an organized 
labor movement. At this point, the leaders of Sweden’s politics 
and industry stood at the crossroads. The choice they had to 
make was the choice which puzzled those American jurists who, 
at about the same time, were debating the anti-trust policy. 
Should any attempt to preserve or create an atomized, purely 
individualistic competitive system be abandoned? Or should the 
state deliberately set out to break up any and all combinations 
on the assumption that they were inconsistent with a liberal 
economic policy? Should the conditions of capitalist expansion 
be limited to a competitive system in which combinations were 
allowed, while those of unequal economic power were excluded? 
Or should it allow all “good” combinations of whatever size and 
power which did not clearly threaten the expanding economy? 

While the issue of combinations, as a matter of legislative 
policy, was never so clearly drawn in Sweden as in the United 
States, it was an implicit issue in all countries where liberalism 


3.G. Hilding Nordstrém, Sveriges socialdemokratiska arbetareparti 1889- 
1894 (Stockholm, 1938), pp. 633 ff., gives an account of the struggle over 
the right to organize in relation to the Social Democratic Party. See also J. 
Lindgren, Det socialdemokratiska arbetarpartiets uppkomst 1881-1889 (Stock- 
holm, 1927). 

4. For the rise of the party system in Sweden: E. Thermenius, Sveriges 
politiska partier (Stockholm, 1933); Elis Hastad, Partierna i regering och 
riksdag (Stockholm, 1938). 
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as an economic doctrine found itself at odds with the “mon- 
strous combinations” which freedom of contract had encouraged. 
The leaders of capitalism at that time might conceivably have 
determined to steer their course into the non-combinational paths 
of classical liberalism. They might have crushed the germs of 
collectivism by policing the market with all the logical vigor 
and thoroughness of an Adam Smith. That, they certainly did 
not choose to do. Instead, they adopted with considerable zeal 
the method of concentrating rather than dispersing their eco- 
nomic power. No major governmental policy stood in their way. 
And when it came to the labor question, confronted as they were 
with growing combinations of workers, they replied in kind. 
They met combination with counter-combination. They did so, 
on the whole, not with the intent of destroying labor combina- 
tions, but of matching them at their own game. 

The whole trend of industrial relations was to be profoundly 
affected by this decision, for it opened the way to a frankly 
collectivistic—though neither socialistic nor mercantilist—de- 
velopment, in the years that lay ahead. The decision was per- 
haps predetermined. In Sweden, as elsewhere, it was not made 
deliberately and globally, but rather as the sum of a thousand 
minor dispositions of more or less isolated causes. 

At first there were signs of wavering. When, in 1899, a new 
struggle appeared in the sawmill region about Sundsvall,® the 


5. The first Sundsvall strike is described in Chapter 3 above. “. . . it was 
only in the latter half of the 1890’s that disputes over the right of labor to 
organize appeared to any great extent. The unions hardest hit by the em- 
ployers’ attack on the right to organize were those of the sawmill workers, the 
unskilled and factory workers, and the tobacco workers. . . . The Sundsvall 
conflict of 1899 was the biggest fight of the nineteenth century labor move- 
ment.” By April, 1500 employees were locked out. Strike benefits supplied by 
LO and the Social Democratic Party dwindled in June and the strike was 
broken by bringing in unorganized workers. T. Lindbom, Den svenska fack- 
foreningsrérelsens uppkomst 1872-1900, pp. 169-170. Dr. Lindbom stresses 
the rapid growth of unions, with few exceptions (notably among the sawmill 
and lumber workers and the unskilled workers in factories), during the decade 
when the employers were attacking unions most vigorously, as proof that the 
attacks did not succeed, accounting for it partly by the lack of plan and 
organization among the employers, and partly because of their indisposition, 
in good times, to suspend production through lockouts; ibid., p. 172. 
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employers had to deal with organized unions instead of a merely 
transient mass demonstration of psalm-singing strikers. After 
twenty years, the collective power of labor had begun to crystal- 
lize. The employers here struck at the root of unionism by 
declaring that they would not hire a single union man, and that 
every man who hoped to keep his job must sign a non-union 
contract. In the bitter strike which followed, the employers won 
what has been called by the historian of the Swedish Employers’ 
Federation “a tactical victory but a strategic defeat,”® for it 
was beginning to be clear that the opinion of many thoughtful 
people of the country favored unionism. Their attack upon 
labor unions was seldom defended as an attack upon unionism as 
such. They criticized the socialist influence upon the unions and 
the lack of discipline in strikes. They did not attempt to rebut 
the strong assertion of a fundamental right of association and 
assembly which could not be denied to either employers or 
workers. They emphasized rather the employer’s right to run 
his own business in his own way. 

That was the substance of the reply made by Premier Bostrém 
to Hjalmar Branting’s interpellation’ in the Second Chamber 
on March 8, 1899, when it was asked whether the government 
intended to do anything about protecting the Swedish citizen’s 
right of association while sawmill-owners were attacking the 
workers’ right to join unions. A Conservative minister, he had 
no intention of giving comfort to this up-and-coming young 
radical. But he could not deny that the basic issue involved in 
the attack upon the unions was a right of association universal 
in its reach. Instead, he merely reminded the Chamber that the 
employer’s right to retain the power of decision concerning 
conditions under which he would be willing to employ labor 
was as incontestable as the worker’s right to decide whom he 
will work for and under what conditions. 

6. Carl Hallendorff, Svenska Arbetsgivareféreningen: 1902-1927 (Stock- 


holm, 1927), p. 12. j : ; 
7. Riksdagens protokoll vid lagtima riksmétet ar 1899, Andra Kammaren, 
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The debate over the right to organize was thus from the first 
linked with individual liberty, which in Sweden had deep con- 
stitutional roots. There was concededly no constitutional text to 
support labor unionism. Nothing in the fundamental law could 
be cited against yellow-dog contracts. Like our due process 
clauses it offered a protection against the abuse of public, not of 
private, power. Only the King, and not a subject, was specifically 
enjoined by a provision of the Swedish constitution “to destroy 
no man’s life, honor, personal freedom or welfare, nor let it be 
destroyed, unless he has been tried and condemned by law.” 
There is, moreover, no established institution of judicial review 
by which this charter of freedom might be implemented. But 
it is significant that in the lawyers’? commentaries upon the right 
to organize there is usually a reference to this clause. Labor 
unionism thus stands, and has long stood, for the Swedes, not as 
an isolated problem of industrial relations, but as a problem 
concerning a fundamental right. The very term foreningsritt, 
or the “right of association”—which is the Swedish equivalent 
of our “right to organize”—because it is always stated as a right 
of employers and workers alike, keeps the fundamental and uni- 
versal character of that right always to the fore. That the right 
of association was useful to capital as well as to labor became 
increasingly clear. The pioneers of the employer association 
movement urged that “if the employers were not to be ridden 
down by the strong, united action of massed workers,” they 
must meet organized power with another organized power. 
Expediency demanded it. 

The foundations of freedom of association lie more deeply, 
however, than constitutional text or expediency. One has only 
to peer beneath the official surface of Swedish society to discover 
the rich variety of organized groups by which the Swedes order 
their lives, not merely in the political sphere, but in all relation- 
ships, by methods of self-government. Self-government appears 


8. Regeringsformen (1809), §16. The relevance of this constitutional clause 


ee right of workers and employers to organize is discussed in Chapter 14 
elow. 
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almost to be a habit rooted in the Swedish character. In local 
self-government, this appears in the activities of communes and 
parishes. It appears in the long history of the five-hundred-year- 
old Riksdag.® But the phenomenon of self-government appears 
also outside the official organs of the State and the Church. It had 
its older functional forms in the Estates, which did not disappear 
until 1866. Its newer functional forms are to be seen in a great 
variety of societies. There are associations organized and run by 
private citizens to provide mutual aid for the sick, the unem- 
ployed, the injured, and the aged, to set up credit funds, to 
build their gwn homes and apartment houses, to protect the 
interests of consumers, to organize marketing and producers’ 
codperatives, to provide holiday funds, to promote temperance, 
to develop sport, the arts and sciences and technological advance- 
ment, to found charities, to engender religious faith, to en- 
courage friendly relations with foreign groups, and to set up 
fraternal societies and student corps, to mention but a few. 

As in the United States, so in Sweden, the doctrine of 
“limited government” is workable by reason of these numerous 
private societies, upon which there falls a large share of the 
burden of developing and maintaining orderly social relation- 
ships. The government of the State does not have to attempt 
everything. The raw coercive instruments of state power can 
be kept well in the background so long as the social fabric is 
woven and strengthened by the unostentatious discipline of 
private associations over their members. A source of strength, 
too, is to be found, paradoxically enough, in the innumerable 
tensions and balances that are set up in the interplay of forces 
between the associations themselves. Self-governing associations 


g. Swedish commentators take conscious and understandable pride in their 
ancient representative institutions. See, for example, Nils Herlitz, A Modern 
Democracy on Ancient Foundations (Minneapolis, 1939) 5 and Herlitz, et al., 
Sjalustyrelse i svenskt samhillsliv (Stockholm, 19 34)—a series of radio ad- 
dresses, including one by S$. Hansson on “The Contributions of the Labor Class 
to Swedish Self-Government.” Also, M. Bonow, “The Consumer Cooperative 
in Sweden,” The Annals of the Academy of Political and Social Science, Vol. 


197, May, 1938. 
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implement the doctrine of limited government by methods less 
formal and less pretentious than a despotism would allow. 

Yet the boundary which divides official from non-ofhcial gov- 
ernments is by no means clear and distinct. There is a deliberate 
reliance upon private societies to carry out state policy, amount- 
ing, in some cases, to a kind of functional devolution. Thus, 
some 1,350 local and over a score of central “recognized” 
sjukkassor, or sick-relief funds, though privately organized, 
receive governmental subsidies for medical aid for their mem- 
bers—about one sixth of the population of Sweden. Similarly, 
“recognized” unemployment relief funds, privately organized, 
receive governmental funds to supplement their own. There is 
an interesting example of devolution, too, in the “nations” of 
the universities at Uppsala and Lund; although roughly com- 
parable with our fraternities and college clubs, they have an 
official status within the university and every enrolled student 
must belong to one of them, since they act as administrative and 
disciplinary units, as well as social centers, of university life. 

The dependence upon a great variety of associations is char- 
acteristic of Swedish social organization, and it would be remark- 
able if this way of implementing the doctrine of limited govern- 
ment were to be denied the groups in the labor market. When 
one views the rise of companies, cartels and unions against the 
general background of liberalism, and of the Swedish propensity 
for self-government by voluntary associations in particular, it is 
not difficult to understand the failure of those who feared the 
power of organized labor, to hold back the tide of unionism. 
For unionism was a special application of the principle of free- 
dom of association. 


2. The Labor Groups 


Labor was the first?® to develop a mational front through 
associations. The Confederation of Swedish Labor Unions 
10. Georg Styrman, managing director of the Machine Industry Association 


(Verkstadsféreningen), has established an exception to the general rule that 
labor unions preceded employers’ associations by showing that the foundrymen 
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(Landsorganisationen) which will hereafter be referred to 
briefly as LO, as is common in Sweden, was founded in 1899. It 
thus antedated by three years the foundation of the Swedish 
Employers’ Federation (Svenska Arbetsgivarefireningen, often 
referred to as SAF’) in 1902. It is an error, however, to deduce 
from this that the employers delayed the concentration of their 
own power until labor had organized. It must be remembered 
that the worker’s bargaining power was already greatly exceeded 
by the power of capital combination in instances where the em- 
ployer was a firm, and even when he was an individual enter- 
priser in the days before the right to organize had been recog- 
nized. A program laid down in 1883 by a central committee for 
several labor unions, called for “the humanitarian revision of 
the statute relating to laga férsvar,”!? for the modification of 
excessive penalties for crime and the introduction of jury trials. 
This is indicative of the severe legal strictures which tied the 
hands of laborers in promoting the union cause and in setting 
up effective bargaining units. It is nearer the truth to say that 
the humanitarianism and liberalism of the late nineteenth cen- 
tury encouraged workingmen to expect better wages and work- 
ing conditions as of right, and that, weakened by these legal 
strictures, and impotent against the power of accumulated capital 
in the hands of their employers, they turned to unionism to seek 
a balance. 

Once the movement began, however, some employers se- 
riously feared that the labor unions proposed to master the 
situation. They found cause for this, not only in the growing 
demands made by union leaders, but more especially in the 
socialist doctrines of F. Sterky, F. V. Thorsson, Axel Danielsson, 


in Stockholm had begun to collaborate systematically as employers as early as 
1874. Verkstadsféreningen (Stockholm, 1937), P- 49. 

11. The title of the confederation, Landsorganisationen (literally, “The Na- 
tionwide Organization”), gives no hint of the fact that it is a Jabor organiza- 
tion. This neutral designation has a psychological advantage even in Sweden, 
where the foes of unionism are a small minority. 

12.8. Hansson, Den svenska fackféreningsrérelsen (Stockholm, 1938), p. 
21. As to laga férsvar, see Chapter 3 above. 
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Hjalmar Branting, August Palm, and other proponents of 
Marxism. This fear, combined with purely economic motives, 
led to the formation of employers’ associations in special fields 
concurrently with the rise of unions in the ’eighties and ’nineties. 
The labor movement was at first!® conservative. The socialists 
made little headway within the unions until the ‘nineties. 
Against them were outright anti-socialists who intended to keep 
the labor movement politically neutral, and liberals who decried 
all forms of state intervention in the economic sphere. Branting, 
an ardent proponent of labor unionism, feared that doctrinaires 
would sacrifice the movement to the socialist ideology.** The 
program!® adopted by the Central Committee of the Labor 
Unions of Stockholm in May, 1886, was not socialistic, but it 
proposed such measures (radical for the times) as compulsory 
accident, health, and old-age insurance supported by the state 
and the employer, increased appropriations for foreign voca- 
tional training of Swedish workers, and state loans to producing 
coéperatives. It proposed the ten-hour day, free state vocational 
education, and arbitration of labor disputes so far as possible, but 
without state intervention on the side of the employer, should a 
strike be called, unless it involved violence. It proposed political 

13.See Herbert Tingsten, Den svenska socialdemokratiens idéutveckling 
(Stockholm, Tidens férlag, 1941), Vol. I, pp. 69 f. He observes (note 121, p. 
405) that the question how the union movement became socialistic has not been 
adequately examined, although it has been touched upon, especially by Tage 
Lindbom, of. ci#., note 2 above. The liberal-conservative tendency of the 
labor movement before 1890 is clearly established, however. 

14. The transition from uncritical Marxism in the eighties to a modified 
Swedish version of socialist doctrine at the turn of the century is described 
in Herbert Tingsten, Den svenska socialdemokratiens idéutveckling (Stock- 
holm, Tidens férlag, 1941) I: 140-286. Branting was among those who 
changed. There was no longer the same insistence on the disappearance of 
the middle class, and the belief in the inevitability of social catastrophe. Col- 
laboration with other classes became acceptable, since it was no longer supposed 
that they would soon vanish. Social reform rather than immediate socialization 
became the central theme. The labor union movement, thus allied with the 


Social Democratic Party, is essentially a “reformist” and not a revolutionary 


movement. But the Social Democrats certainly continued to regard themselves 
as true socialists, nonetheless. 


15. Hansson, Den svenska fackféreningsrérelsen (1938), p 


22 
+ “3. 
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reforms, some of which have been adopted since: universal 
suffrage, income taxes, free public education, freedom of re- 
ligion, free litigation, a unicameral legislature, the substitution 
of a civilian militia for a professional standing army, and the 
promotion of international peace. 

During the following decade the debate over “liberalism 
versus socialism” was bitter within the trade unions. But as the 
Social Democratic Party crystallized into a definite organization 
(1889), more and more labor unionists were drawn into it. LO 
was founded by the 1898 Congress of this party. The leading 
federation of labor therefore had a strong political orientation 
from the beginning. It was voted by ZO in 1898, after much 
debate, to require all unions to join the Social Democratic Party 
within three years of their afhliation with LO. This meant that 
members were automatically brought into the party by the 
wholesale. The compulsory alliance of union members with the 
party was discontinued within two years.1® The method of 
collective affiliation was left up to the individual unions. In 
1938 a third of the workers in ZO were thus automatically 
brought within the ranks of the Social Democratic Party, and 
these automatic memberships accounted for about two thirds of 
the total party roll.17 

LO has been a somewhat loose confederation of unions. The 
center of gravity, in respect of power and authority, lies in these 
unions. Sixteen unions with 37,523 members and 664 locals 
were the first affiliates. The growth of the confederation is 


16. The 1900 Congress of LO amended its by-laws so that affiliated unions 
were bound “to work for” the collective accession of its locals to the Social 
Democratic Party, but repealing the compulsory clause of the previous year. 
In 1909, even this amendment was repealed. At the same time the close friend- 
ship between LO and the Party was reafirmed. The Congress has repeatedly 
rejected proposals for forbidding affiliated unions and locals to prescribe col- 
lective accession to the party in their by-laws. Hansson, of. cit., pp. 300 ff. 

17. Collective affiliation varied considerably by craft and region. The print- 
ing, tobacco, and brewing trades showed a higher percentage of such party 
memberships than did the metal trades and the groups of government em- 
ployees. There was far more automatic afhliation in the southern counties and 
in Stockholm than in the middle and northern counties. Soctal-Demokraten 


(Stockholm) May 15, 1941. 
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shown in an appendix.!® Its organizational form has proceeded 
increasingly on the basis of industrial rather than craft unionism. 
Centralization has not gone so far as it has in SAF, the leading 
employers’ federation. The unions and the locals have gen- 
erally resisted attempts to transfer important decisions to the 
central organs. They have insisted upon the right of referen- 
dum in matters which employers have been willing to delegate 
to their federations. There is, nonetheless, a discernible trend 
towards centralization of authority even in LO, and the pace 
has quickened somewhat during the past decade. 

The base of the pyramid which is topped by ZO is the rank 
and file of organized workers. The question of admission to this 
base becomes of first importance when one observes the claim 
of democratic principle which pervades the labor movement. 
Certain limitations prevail. In the first place, most unions set a 
minimal age. Thus the Metal Workers’ Union in 1926 lowered 
the age limit from sixteen to fifteen, with the proviso that the 
right to vote on matters relating to wages, stoppages, and allied 
questions be withheld until the age of eighteen had been reached. 
In 1934, LO created a “B-membership” for all actual job-seekers 
who were unable, on account of scarcity of work, to find employ- 
ment; such members, between the ages of sixteen and twenty- 
five years, have the right to suspend payment of dues until they 
are placed, but they may not receive strike benefits or other 
compensation from the central funds. Nor may they vote on 
the matters listed above. As soon as they become employed they 
at once become “A-members” in their appropriate unions, with 
all the usual rights and duties of full membership. The unions 
are in general opposed to the policy of admitting to membership 
anyone who has not yet become employed in the trade. This 
is especially true of the General and Factory Workers’? Union 
within whose ranks are many unskilled laborers. Were they 
required to receive anyone who professed the right to join, 
whether employed or not, they would be confronted with droves 


18. See Appendix I. 
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of unemployed who have nowhere else to turn, with a resultant 
burden imposed by the requirement of the by-laws of LO that 
dues must be paid by unions to the Confederation for all en- 
rolled members whether they be employed or not. Thus there 
is a tendency to draw the line against applicants for membership 
who are not already employed in the trade. 

No considerable tendency toward monopoly in the matter of 
membership was observable until after the World War, and 
indeed lip service has always been paid to the principle of the 
“open door” to all labor. In the 1926 Congress of LO, however, 
the subject arose for debate in detail, when an investigation was 
ordered into the question whether member unions should not 
be freed from the necessity of returning dues to the central con- 
federation for their unemployed members. The 1931 Congress 
declined to make such a change in the by-laws after a full report 
was heard, for the change would relieve certain unions of too 
great a share of the support of the central funds, while any 
administrative system that might be set up to prevent abuses 
of the right to exemption was thought to be impracticable. 
There remains on the record a resolution of the 1926 Congress 
which condemns any closed policy of membership and declares 
that the right to join should be held open to “all workers who 
work within the sphere of activity covered by a union.” The 
problem has not yet been finally disposed of, nonetheless, and 
it again became the subject of discussion in the report of the 
I5-man committee of ZO in 1941, later to be discussed. 

The government of the unions is direct and democratic within 
the locals, and on the representative principle at the top. Each 
has a congress which meets every one or two years with general 
legislative power. The congress elects an executive committee 
and a governing board as well as auditors. The head of the 
governing board (styrelsen) is the chairman, who, together with 
the secretary and the treasurer, are usually regarded as perma- 
nent officials. They are all responsible, however, to the congress, 
which is the highest authority in the union. 
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The unions are federated in LO, of which the highest legis- 
lative organ is a Congress which meets every five years at Stock- 
holm. The 250 congressional representatives are apportioned 
among the member unions according to their membership rolls, 
and are chosen by the congresses of these unions. They may be 
bound by mandates from their respective unions. A smaller 
body (representantskapet), with authority to act in the interim 
between Congresses, is elected for a term of five years imme- 
diately after each Congress. It is likewise the direct representa- 
tive of the affiliated unions, and it ordinarily meets once a year 
when it may act as the highest authority of the confederation. 
The Headquarters Staff. (landssekretariatet ), which also acts as 
a part of representantskapet in a legislative capacity, is directly 
responsible to the congress to which it must report fully. Its 
head, the chairman, is the real leader of LO. The present chair- 
man, Herr August Lindberg, who rose from a common laborer 
in the northern woods, has distinguished himself by a number 
of moves within the past few years which have gone far toward 
the preservation of the labor movement as an autonomous struc- 
ture, while paving the way for closer collaboration with the 
employer groups. 

LO does not make collective contracts for the unions. Each 
union conducts its own bargaining maneuvers. Indeed, there is 
such a degree of decentralization of power that the locals within 
the unions have long reserved the authority to approve or reject 
any contracts negotiated by union representatives. ZO, on the 
other hand, occupies a powerful position in respect of leadership 
and the formulation of general labor policy, and its authority is 
steadily increasing. This is due, in large part, to the able leader- 
ship at the top, and in particular of such men as August Lind- 
berg, the present chairman, and Arnold Sélvén, general counsel 
for LO. But there are also deeper forces at work which have 
driven toward centralization of power everywhere. Democracy, 
as Sigfrid Hansson once observed, is the “‘life-nerve” of the 
labor movement. Yet the extreme plebiscitary requirements of 
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the by-laws of the unions have occasioned much debate within 
the movement itself.19 Union répresentatives who have no 
power “to make decisions at the table,’ are handicapped in 
bargaining with employer representatives who have that power. 
The employer representatives, on the other hand, find it unsatis- 
factory to deal with labor representatives who are not prepared 
to consider at the table, and finally to dispose of, every concession 
that the employer is prepared to make. When the labor repre- 
sentative returns from an unsuccessful referendum among his 
locals to pursue the bargaining process anew, the employer really 
has nothing more to concede, if he has been fully codperative in 
the first negotiations. On the other hand, he dares not concede 
too much during these first skirmishes when he knows that a 
second bout is certain to be called after a preliminary settlement. 
The unequal status of the representatives on either side of the 
table therefore undermines the effectiveness of the negotiations, 
and it has been a standing cause of complaint on the part of the 
employers. The Staff of ZO has even less authority than the 
representatives of the unions to intervene in negotiations of this 
kind. 

Whether ZO should stand by merely as a codrdinating agency 
for the unions affiliated with it, acting primarily as a defense 
association, or instead launch out upon an aggressive program 
of leadership and attack as the spearhead of the whole labor 
movement, has long been debated by labor leaders. According 
to the letter of its by-laws, it performs the first of these alter- 
native roles. In practice, however, it would be quite inaccurate 
to characterize the Confederation (ZO ) as a mere passive instru- 
ment on the side of labor. It is true that the member unions are 
jealous of their “sovereignty” and claim the right of inde- 
pendent action outside the limitations laid down in the by-laws 
of the Confederation, and that the authority assigned to the 


19.In a pamphlet written for the rank and file, Albin Lind, editor of 
Fackféreningsrérelsen (organ of LO) advocates centralization of authority as 
consistent with democracy in opposition to excessive particularism in some 
sections of the labor movement. Facklig demokrati (Stockholm, 1938), p. 45. 


56 THE GOVERNMENT OF LABOR RELATIONS IN SWEDEN 


Confederation is carefully limited to specific matters. Yet, within 
the past decade, the Staff at LO has taken the initiative in several 
history-making nation-wide agreements of a far-reaching charac- 
ter—the Basic Agreement and the two index wage agreements 
in 1939 and 1940—and it has exerted timely leadership in the 
annual season of negotiations by calling preliminary conferences 
of union representatives in August for the discussion of broad 
economic issues. Thus ZO has come to make itself felt as the 
policy initiator for the greater part of organized labor in 
Sweden. The remarkable new proposals for amending the by- 
laws of LO, which were made public in the spring of 1941, 
would set the commanding position of the Confederation upon 
firmer legal ground by expanding its authority in all negotiations 
and at the same time widening the field in which it would lend 
aid and comfort to the member associations. 

A detailed account of the proposed amendments will be re- 
served for a later chapter. Here it will suffice to indicate the 
present limits of the authority of ZO in the matter of economic 
sanctions—in the control, that is to say, of strikes, boycotts and 
blockades undertaken by member associations. Under its present 
by-laws, the Confederation pays out benefits to these unions only 
in the following circumstances: 


“When the right of association is threatened and a lock-out has 
been declared for the purpose of preventing laborers from joining a 
trade-union or for the purpose of impeding the organization work; 

When a lock-out, or similar measure, has been resorted to for 
the purpose of decreasing wages; 

When a lock-out has been declared as a result of the laborers’ 
attempt to obtain better wages; 

When a lock-out has been recommended for the purpose of ren- 
dering support to an employer who has come into conflict with his 
laborers (sympathetic lock-out) ; and 

When a strike has been recommended by LO (sympathetic 
strike ).”°° 


20. Stadgar for Landsorganisationen i Sverige (1936), §2. 


ASSOCIATIONAL STRUCTURE $7 


The Confederation undertakes to support no conflict which falls 
without these categories, or which does not comply with certain 
stipulations with respect to reporting the local situation to the 
Staff. It will be observed that there is an emphasis, in the passage 
above cited, upon the right of association, or the right to or- 
ganize. Today, when the right of association has ceased to be 
the major issue, it is within the realm of wage movements that 
LO exercises its chief function of leadership. The bargaining 
process in respect of wage levels has necessarily to be marshaled 
from the center if the labor movement is to march forward on 
a solid front, ZO, as constituted at the present time, has no 
definitive authority to command in this sector. The bargaining 
is done, and contracts are signed, by the member associations. 
They, in the last analysis, must decide when to resort to eco- 
nomic pressure. 

In an attempt to meet this difficulty of separate action, it has 
been customary, since 1937, for the Staff to assemble the leading 
representatives of the various unions at Stockholm during Au- 
gust or September—before the season of negotiations annually 
begins—in order to discuss with economists from the Social 
Board the probable movement of business indices as well as the 
economic situation of the country generally and the condition of 
markets. This practice, while not contemplated by the by-laws 
of the Confederation, has become a fixed one, and it tends to 
centralize the control of the wage movement within organized 
labor. . 

The Swedish labor movement really looks two ways, one 
“non-political,” the other frankly political. Organized as a 
union movement represented by LO, it aims to achieve a higher 
standard of living for the working masses by the traditional 
strategy of economic pressure and collective bargaining. As such, 
it is a militant movement, ever on guard against the enemy and 
willing to sacrifice extreme individualism to group control. Yet, 
even in this struggle, the unions have preserved a high degree 
of democratic zeal and perhaps more local autonomy than is 


58 THE GOVERNMENT OF LABOR RELATIONS IN SWEDEN 


consistent with the demands of strategy. The method of union- 
ism is really an extra-political method in the sense that it focuses 
upon activities outside parliament. To be sure, it is political 
in the wider sense, for it is a struggle for power and advantage 
which ultimately brings labor squarely before the bar of the 
state, just as any considerable combination must sooner or later 
attract the jealous eye of the sovereign power. But in a liberal- 
parliamentary constitutional framework, the method of union- 
ism is not usually regarded as a political method, for it is not of 
itself an attempt to win political power. 

The method of unionism, proceeding as it does upon the 
liberal principle of freedom of association and the solution of 
problems through private initiative—that this takes the form 
of collaboration, in private groups, is not material—rather than 
reliance upon state intervention may lead logically enough be- 
yond the struggle between private groups to collaboration be- 
tween the very groups which formerly were at each other’s 
throats. The conferences at Saltsjébaden reveal the beginnings 
of this collaborative trend. Uninterrupted by war or internal 
crises, such collaboration between organized labor and organized 
employers might conceivably mature in the future as a republic 
of industry. Viewed in only the most optimistic terms, it could 
emerge in the end as an admirable form of self-government in 
industry, with a democratic constitution and model parliamen- 
tary institutions of its own, quite apart from those of the state— 
quite apart, that is to say, from the “official” government. 

The labor movement, however, looks—and has looked for 
more than forty years—also in quite the opposite direction. 
Almost from the start it has been tied in with the Social Dem- 
ocratic Party. As a party, labor has therefore striven openly and 
directly for political power. Its success has been remarkable. 
Although the elections of 1932 did not yield a majority for the 
Party in the Riksdag, since 1933 it has had a working agreement 
with the Farmers’ Party sufficient to control the government. 
By 1940, half the members of the upper chamber were Social 
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Democrats, and in the elections of that year they won a clear 
majority in the lower chamber. For the better part of the past 
decade, then, labor could feel assured of a strong voice in 
national government. It is difficult to say how much this out- 
right political success of the labor movement has invigorated 
unionism. Certain it is that even the casual visitor to Sweden 
just before the war in 1939 could observe a healthy self-respect 
among the wage-earning classes, which was due not alone to 
their comfortable standard of living but also to their confidence 
that their representatives, both in the union structure aud the 
government itself, were specifically pledged to guard their 
interests and to promote their welfare. 

The implications of this dualism in the labor movement are 
far-reaching and cannot be pursued here in their entirety, but it 
is necessary to analyze briefly some of its probable effects upon 
the associational structure in the labor market. For one thing it 
destroys any possibility that the government can be regarded as 
entirely neutral in the struggle for advantage between the forces 
of organized labor and organized employers. If it could be said 
that government, law and order were allied on the side of the 
employer when the strike was broken at Sundsvall in 1879, so 
might it be said that they tended to be allied on the side of the 
worker in 1939. With an electoral composition?! which in 1939 
gave no great promise to the conservatives that Social Democ- 
racy could ever be unseated, one of the most important condi- 
tions of liberal parliamentarism was threatened: the long-run 
neutrality of the state and the give-and-take of party govern- 
ment by periodic shifts of power. Would the political arm of 
the labor movement eventually threaten the autonomy of labor 
market government by private associations; and would therefore 
the pattern of privately constitutional collaboration laid down at 
Saltsjébaden gradually be obliterated by state intervention in 
the economic sphere? For, after all, the Social Democrats had 
long advocated economic collectivism, and there had been made 


21. See Herbert Tingsten, Electoral Behavior (London, 1937). 
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no exception for the employer-employee relation. When Social 
Democratic leaders were confronted with this jinni from their 
own lamp by conservative leaders in the business world, they 
talked gradualism but did not disavow the ultimate aim.”” How 
could the Social Democratic friends of labor reconcile this pro- 
gram of political encirclement with the autonomic program of 
private government of the labor market by the great associations? 
The labor movement thus has a split personality in respect of 
tactics. This dualism could, moreover, assume a sinister form 
from Labor’s point of view if the Social Democratic government 
were ever forced to deal, as representatives of the nation, and 
not of any particular sector of it, in disciplining recalcitrant labor 
groups for holding out in a national crisis. When the present 
war is over it will be possible to pursue these matters further; it 
is enough now to raise the problem. 

The labor movement, in the second place, is not politically 
a unit. As a labor union movement it is still far from unified, 
although among the manual workers—skilled and unskilled— 
there is nothing like the internal warfare of labor in the United 
States. LO speaks for the bulk of manual workers and for many 
clerical workers as well. But the most important federation of 
clerical workers, DACO (De anstilldas centralor ganisationen ),?* 


22.Om samarbete mellan staten och det enskilda naringslivet (Stockholm, 
1939): a speech by Minister of Finance E. Wigforss, before the Merchants’ 
Club of Stockholm on Dec. 6, 1938, and discussion by G. Séderlund, managing 
director of SAF, H. Nordenson of Liljeholmens Stearinfabrik A.B., L. Akselsson, 
director of the Consumers’ Codperative Union, and Capt. Oscar Wallenberg 
of the Stockholm Chamber of Commerce. Ernst Wigforss, Samarbete mellan 
staten och det enskilda néringslivet (Stockholm, 1938): an address before the 
Gothenburg Stock Exchange on Nov. 4, 1938. Per Edvin Skéld, Staten och 
naringslivet (Stockholm, 1938): a public address given in Stockholm on Nov. 
16, 1938. In these speeches Social Democratic members of the cabinet urged 
collaboration between government and business as an alternative to compulsory 
collectivism. 

23. The most extensive study of the status of salaried workers is Fritz 
Croner, De svenska privatanstillda: en sociologisk studie (Stockholm, 1939), 
which, however, has been criticized (by E. L. Ekman in Dagens Nyheter, July 
27, 1939) because the samples used for analysis were allegedly too small. 
There are 200,000-225,000 salaried workers in Sweden, as the term is used by 
Croner. Questionnaires were sent to 38,000 and about 7,500 answered them. 


See also Per G. Stensland, Tyanstemdnnens ehonomiska och sociala problem 
(Stockholm, 1938). 
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has no voice in the counsels of LO, although there is a certain 
amount of friendly collaboration between the two organizations. 
DACO has no voice in the nomination of judges for the Labor 
Court, although it is this tribunal which adjudicates disputes over 
the right of association under the Collective Bargaining Act of 
1936, a statute aimed primarily at aiding the clerical workers to 
organize for the purpose of bargaining collectively. LO finds 
no ground for the plea that DACO needs a special representative 
on the Court, for, it is urged, the employee interest is quite 
adequately defended as it is.2*# While the merits of this argu- 
ment may, in the circumstances, support LO’s contention, the 
right of minor federations to official representation in state 
tribunals and commissions would seem to follow from the prin- 
ciple of representative government, a principle for which the 
labor movement has always stood. 

DACO was founded on May 3, 1931, the initiative having 
been taken by two unions of clerical workers: bank employees 
and the office personnel of the private railways. Its purpose is 
“to promote the establishment of associations and to rationalize 
the association system”; to disseminate information among the 
unions concerning organizational and social-political questions; to 
promote inter-union relationships; to carry on studies concerning 
the problems of clerical workers and to attempt a solution in 
accordance with the best interests of employees; to support the 
member unions especially in respect of the right of association; 
to follow closely any legislation bearing upon the interests of 
clerical workers, and to take the initiative in pressing these 
interests in debates upon questions of social legislation; and to 
establish relations with comparable federations in other countries 
as well as with the international labor movement among clerical 
workers. In 1941 it had 63,000 members. The largest organiza- 
tions within it were the Swedish Industrial Employees’ Union 
(20,000), the Foremen’s Union of Sweden (12,000), the Com- 
mercial Employees’ Union (8,000), and the Swedish Bank 


24. Landsorganisationen i Sverige. Yttrande om de privatanstalldas represen- 
tation i Arbetsdomstolen (Stockholm, 1938). 
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Employees’ Association (6,000). When it was first established, 
DACO could claim a considerable degree of organization among 
but three types of salaried workers: those in the merchant ma- 
rine, in certain industrial plants, and in the private railway 
offices. To a lesser degree the bank employees and foremen in 
factories were organized. Today, the principle of unionism has 
permeated almost every branch of office workers and white-collar 
employees. Like LO, it is a confederation, and ultimate author- 
ity to make collective contracts lies with the member organiza- 
tions. 

The only large organizations of workers outside ZO and 
DACO, are TCO (Tjansteminnens centralorganisationen), a 
confederation of salaried employees in government service,”® 
and a number of minor federations.2® The unions of govern- 
ment employees have legislative authority to organize and 
negotiate collectively with their superior authorities, but in cases 
where their compensation is determined by law or they are “sub- 
ject to official responsibility,” they cannot bargain collectively in 
the ordinary way or conclude collective contracts binding upon 
the state. These associations therefore fall outside the category 
of autonomous groups with such powers of self-determination as 
private workers’ unions possess. Consequently they are not 


25. TCO has ten constituent unions with about 44,000 members altogether. 
It includes police officers, folk-school teachers, municipal administrative em- 
ployees, social workers, and employees in various state institutions as well as 
the defense establishments. 

26. The most important are: Statstjénarnas centralorganisation (some 12,000 
minor clerical workers in the national service) ; Trafiktjanstemdannens riksfér- 
bund (about 3,500 postal, telegraph and railway employees distributed among 
three unions) ; Sveriges statstjaénstemannanaémnd (a federation of 29 unions with 
about 10,000 members who are employees in higher brackets of the civil 
service, such as assessors, forest officials, librarians, teachers, traffic inspectors, 
veterinaries, psychiatrists, customs officers, clerks of courts, and technical ex- 
perts) ; Kommunikationsverkens ingenjorsférbund (four unions comprising 
about soo professional engineers of state railways and in the telegraph sys- 
tem); De kvinnliga kérssammanslutningarnas centralréd (unions comprising 
some 26,000 women, 7,000 of whom are government employees). Some unions 
belong to more than one federation. Data taken from Uppgifter om Svenska 
arbetsgivareféreningens férbund, m.m, (Mimeographed pamphlet issued by 
SAF, Stockholm, 1938). 
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properly within the scope of a survey of the collective contract 
system. The limitations upon their right to use economic sanc- 
tions such as the strike and the boycott are, on the other hand, 
of great importance in this study, for they indicate rather clearly 
the boundaries of functional autonomy in the labor market. This 
question will be raised in a later chapter where the limits of 
industrial warfare are examined. 

The syndicalist unions play a very minor réle in the labor 
movement. Their total membership in 1938 was only about 
31,000, and since the beginning of the present war their influence 
was reduced greatly by the resurgence of nationalism and anti- 
radicalism. Like the communists, the syndicalists aim at revolu- 
tion and not at reform by parliamentary methods. Their or- 
ganization and tactics consequently differ considerably from 
those of the “reformist” unions within LO. Although they have 
a central organization (Sverges arbetares centralorganisation 
or SAC), it is little more than a loose league of several hundred 
local syndicalist organizations (lokala samorganisationer). It is 
not, like ZO, a confederation of strong unions. In ZO, the 
unions are the centers of authority and there is a trend toward 
the strengthening of the authority of the confederation. But 
the syndicalists’ central organization exercises, presumably, only 
an advisory function. Their local organizations are a collection 
of “sections,” each section including all the syndicalists in a shop 
or work place, without regard to skill or to craft lines. For 
tactical purposes, however, they have grouped all the sections 
within a certain branch of economic activity (these branches are 
wide categories including a great variety of skills and crafts) in 
each locality into a “syndicate.” Syndicates from several locali- 
ties are next grouped into “federations” and these in turn into 
a few “departments.” The tactical organization is thus roughly 
along broad craft lines, but it is the local organizations (built up 
without regard to crafts) which carry on the work of organizing 
and engineering strikes and boycotts. They are accordingly the 
parties which sue or may be sued in the Labor Court. 
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The syndicalists have battled against the “reformist” unions 
no less than the employers, and profess to despise the compro- 
mising which goes on between the two when collective contracts 
are signed. Instead of regulating employment conditions by a 
binding agreement with the employer, they have generally pre- 
ferred to keep a “register” at the local organization office, listing 
the shops and jobs where work is available and directing their 
members away from shops that are regarded as inimical to 
organized labor. By reason of the syndicalists’ philosophy of 
direct action through a highly decentralized associational scheme, 
their unions do not fit into the associational structure which the 
major groups are building up. They look not to the gradual 
evolution of a new constitution for industry within the frame- 
work of existing political institutions, but a total reconstruction 
of Swedish and international society.?7 


3. The Employer Groups 


The Swedish Employers’ Federation (SAF )?® was founded in 
1902. Other and earlier local or special employers’ associations 


27. The leading syndicalist organ recently declared (‘“Friheten och nationen” 
in Arbetaren for November 26, 1940) that nationalism is not necessarily 
inconsistent with socialism and that “national freedom must be linked up with 
social freedom.” Industria, organ of the Employers’ Federation, observed 
editorially on Feb. 15, 1941, with a touch of sarcasm, that the syndicalists 
were now giving evidence of favoring political rather than direct action. 
After the union elections in February, 1941, on the other hand, Social-Demo- 
kraten (leading Social Democratic daily) on Mar. 30, 1941, reported that 
Arbetarem had attempted to undermine the leadership of the Metal Workers’ 
Union at a time when the leaders of the labor movement in Sweden were trying 
to combat Communism within the movement. There is some indication that 
the old antipathy between the syndicalists and the communists, on the one 
hand, and the “reformists,” on the other, has persisted, and perhaps even 
deepened, during the war. 

28. For the evolution of the employer groups, in addition to direct observa- 
tion and interviews with members and officers, the following sources have been 
useful: C, Hallendorff, Svenska Arbetsgivareféreningen: 1902-1927 (1927)— 
the official history of SAF; Georg Styrman, Verkstadsféreningen (1937)—a 
history of the Machine Industry Association by its managing director; SOU 
1927: 4. Utredningar till belysande av arbetsfredsfréagan; Olle Ekblom, 
“P, M., betraffande organisationsrérelsen pa arbetsmarknaden,” in SOU 1935: 
66, Bil, 25; Gustaf Séderlund, “P.M, angaende Svenska Arbetsgivarefére- 
ningens organisation och yverksamhet,” in SOU 1935: 66, Bil. 24; Svenska 
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have already been noted. SAF, both by reason of its general 
inclusiveness and the circumstances of its origin, was the com- 
bination which, once successfully launched, was to seal the doom 
of individualism among the employers, just as the establishment 
in 1899 of LO decisively closed the door to a completely com- 
petitive system among individual workers, and ushered in the 
era of a balance of collectivized powers in the labor market. 
Thereafter, the issue of unionism or “recognition” was a side 
issue. Struggles over the right of labor to organize were not 
unusual in more recent years, but they were never major strug- 
gles. The central issues concerned the mechanics for preserving 
the balance, and the substantial winnings of each side in the 
economic distribution to be decreed by the collective contracts. 

The Great Strike of 1902 had been called by a meeting of 
the Social Democratic Party for the purpose of agitating an 
extension of the suffrage. A plan was adopted for amassing a 
central strike fund. The strike was not a great success. Its 
object was political and it was engineered by the party instead 
of LO. It lasted but three days; but it awakened many hitherto 
unconcerned employers to the potentialities of organized labor 
equipped with a central war chest. In Denmark, where industry 
was less dispersed than in Sweden, and where businessmen were 
not so conservative as the Swedes were, with their older, pater- 
nalistic enterprises, an employers’ central federation had already 
been formed in 1896; and in Norway one was active by 1900. 
Swedish employers did not follow these examples until 1902. 

Employers’ associations had already appeared in specific indus- 
tries and were strongest in southern Sweden. The Sundsvall 
arbetsgivareféreningens styrelse- och revisions-berattelser (annual reports of 
the board and the auditors for SAF); Anders Ahlén, Stockholm Byggmdstare- 
férening 1889-1939 (1939); Olof Edstrém, “Industrien och dess reglering 
1914-1923” in Eli F. Heckscher (ed.), Bidrag till Sveriges ekonomiska och 
sociala historia under och efter varldskriget, Part I (New Haven, 1926); 
Einar Erichsen, “Scandinavian Employers and Collective Labor Agreements,” 
26 International Labor Review 676, and 826 (1932); Hjalmar von Sydow, 


Om den svenska arbetsgivareorganisationen, dess verksamhet och betydelse 
(Stockholm, 1932). 
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strike in 1879 and the building strike in Stockholm in 1881 
stimulated employers in the mechanical industries to organize 
sooner than they might otherwise have done. The Machine 
Industry Association of Sweden (Sveriges Verkstadsférening) 
for example, had been founded in 1896, and in Skane there was 
a General Employers’ Association made up chiefly of southern 
employers. SAF, on the contrary, aimed to include employers 
from the whole of Sweden and in every branch of industry. It 
has come to be the leading spokesman for employers’ interests, 
although it does not hold the field alone. The Swedish Ship- 
owners’ Association was founded in 1906. This group and the 
Agricultural Employers’ Association share with SAF the author- 
ity to nominate judges for the Labor Court. Besides these, there 
are separate employers’ associations for the private railway com- 
panies, newspapers, bakers, barbers, master painters, hotel 
and restaurant proprietors, trucking and bus companies, and 
certain lumbering concerns. The state-owned tobacco monopoly 
has no afhliation with an employers’ group. The communes have 
their own association for negotiating with the unions, as have 
the restaurants municipally owned. The state-owned Wine and 
Spirits Central, on the other hand, belongs to SAF. There is 
also a special association (Koépmdannens Garantifirening ), founded 
in 1936 for negotiating with unions of salaried workers. Many 
employers, who belong to the older associations which deal with 
unions of manual laborers, are also members of this new asso- 
ciation. SAF is the largest of the employers’ organizations. At 
the end of 1939, it had 36 affiliated associations comprising 5,869 
employers. 

SAF was established expressly for the purpose of dealing with 
unions. It is not a trade association. Many of its members be- 
long to the Industrial Union and the General Export Associa- 
tion, but these organizations, which are comparable with the 
manufacturers’ associations in the United States, do not par- 
ticipate in the affairs of the labor market. This divorcement of 
labor market problems from employers’ problems as enterprisers 
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is one of the major differences between employer collaboration 
in Sweden and in the United States. The segregation of the two 
functions into separate associations has the advantage of more 
effective action through specialization; and more important still 
is the fact that the employers’ associations speak frankly as 
representatives of special interests. They are normally expected 
to take a stand in defense of their own interests as against those 
of the unions. For example, there is no covert pressing of the 
employers’ interest under the guise of promoting business pros- 
perity for the welfare of all. Without this separation of labor 
market problems out of the whole complex of managerial and 
entrepreneurial issues the associational structure of the labor 
market would be far less clearly a balancing of legitimate 
interests than it now is. 

The purpose of SAF is to promote codperation among em- 
ployers, to give aid and comfort to those involved in labor dis- 
putes and to compensate them for damages in case of loss due 
to strikes or lockouts. Aid given in labor disputes means help 
in negotiating a settlement as well as material aid during the 
conflict. A reserve fund, which on December 31, 1939, amounted 
to 34,825,424:10 crowns,”® is available for strike compensation, 
but affiliates may be compensated only for losses from economic 
sanctions which are approved by SAF. The Federation has a 
strict control over the labor policies of its members through its 
control over this fund, its power to withhold approval of pro- 
posed collective contracts, and its power to assess and collect 
fines and damages for violation of Federation rules. As security, 
every employer member, upon joining, must assume responsibil- 
ity for a share of a special guarantee fund, which came to 
71,185,700 crowns in 1939.°° Each must contribute as a rule 
not less than 200 crowns for each adult male worker in his 
employ. In addition to this there is an entrance fee of five 
crowns for each adult male worker (two-and-a-half crowns for 

29. Svenska arbetsgivareféreningens styrelse- och revisionsberattelser for ar 


1939) Pe 23+. 
30. Loc. cit. 
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women and minors), and there are also yearly dues amounting 
to twenty crowns for each adult male and ten for each female 
and minor employee. Entrance fees and dues go into the 
general reserve fund, after administrative expenses are paid. 

The financial burden of membership in SAF is obviously 
heavy. But as a result, its resources are vast and its power of 
endurance in major conflicts is great. Its resources are less than 
those of ZO, but ZO is an organization with far greater reach. 
SAF in alliance with other employers’ federations could make a 
determined stand against a united labor front. 

To ensure solidarity and discipline in such conflicts SAF is 
equipped with a well-integrated governmental and administra- 
tive system. The highest authority is the stémma, or annual 
general meeting of representatives from the constituent associa- 
tions, one for each with an additional representative for every 
thousand workers employed by the members of the association. 
A smaller representative body, the fullméktige, is a committee 
of about forty-five delegates which may meet more frequently, 
if necessary, to consider matters relating to strikes and lockouts. 
It occupies an intermediary position in relation to the annual 
general meeting and the managerial board, which exercises im- 
mediate supervision over the administration of the Federation’s 
activities. In the fullméktige, voting power depends upon the 
number of workers employed by an association’s members (one 
vote for each 5,000 employees plus one vote), while in the 
general meeting it depends upon the amount which an asso- 
ciation has posted as security in the guarantee fund (one vote 
for each hundred crowns). The managerial board, or styrelsen, 
of fifteen is elected by the general meeting, except for the 
managing director of the Federation. He is a permanent official 
chosen by the fullméaktige in consultation with the managerial 
board. Technically, it is the fullméktige which instructs the 
board, and through it the managing director, concerning major 
decisions of policy, as, for example, in calling the guarantee 
bonds for redemption or ordering a sympathetic lockout which 
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will include other associations than the one immediately touched 
by a labor dispute. In practice, thé executive committee of the 
board, of which the managing director is a member ex-officio, 
usually convenes thirty or forty times during the year, whereas 
the board seldom meets more than once a month. Since the con- 
stitution provides that the chairman of the board shall also be 
the chairman of this executive committee, it will be seen that 
there is a substantial integration of the policy-forming and 
administrative processes of the Federation. 

The managing director has a staff of about forty persons, 
including legal advisers, and the press and statistical bureaus. 
They occupy, together with the staffs of affliated and other 
employer associations, an imposing building which is headquar- 
ters for the Federation’s activities on Blasicholmen overlooking 
Norrstrém and the Royal Palace. Here, in conference rooms 
with long tables, about which the negotiators sit, the union rep- 
resentatives on one side, and the employers’ association repre- 
sentatives on the other, most of the negotiations concerning 
collective contracts are held, usually under the chairmanship of 
one of the officers of the Federation. It has been the practice 
from the beginning to entrust the keeping of the minutes of the 
proceedings also to a Federation secretary. 

SAF has close control over the conditions which enter into 
collective contracts signed by its affiliates. Since the failure of a 
member to conform to the Federations’ rules as to the terms of 
a contract may expose the member to damages payable to the 
Federation, a collective contract is not signed without first con- 
sulting its staff officers. In practice, the associations have gone 
far towards entrusting the Federation with authority to carry 
the burden of negotiations right up to the actual signing. An 
association’s officials will always carry the burden of bargaining 
when its contract is being negotiated; but the Federation, which 
has usually, on its own initiative, approached the association 
weeks before the expiry of its old contract concerning its wishes 
in respect of a renewal or a new contract, will have put itself in 
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command of the major lines of policy to be pursued. It is only 
concerning contracts covering a whole industry that the Federa- 
tion plays an active role as negotiator, but even as to minor 
contracts it may have to step in after the local negotiations have 
failed. When the Federation itself fails to carry the negotiations 
through to an agreement, a State Conciliator may be called in to 
act as chairman. There is a marked trend towards the use of 
such outside aid from the start. It is a trend which to some 
seems regrettable, for it indicates a tendency to lean upon gov- 
ernment instead of adhering rigidly to the principle of non- 
intervention by the state. 

The control of SAF over its members is strengthened by very 
real sanctions. For violation of its statutes and resolutions, an 
association may be deprived of any rights against the Federation 
and may in addition be assessed by the fullméktige for any fees, 
payments or damages up to the full amount of its guaranty 
bond, and its representatives may be excluded from all Federa- 
tion meetings. These penalties are enforceable against violators 
of two important types of Federation rules. 

The first concerns lockouts. The board or, upon appeal, the 
fullméktige, has power to determine whether an association is 
entitled to compensation for a lockout. The fullméktige, by a 
two-thirds vote, may order a general lockout and specify the 
employers within certain associations which are to participate. 
An association which fails to observe the terms of such a resolu- 
tion may be assessed for damages as indicated above. 

The second matter concerns the closed shop. SAF will not 
permit its associates to contract away the employer’s right “to 
engage and dismiss workers at his own discretion, and to employ 
workers belonging to amy labor union, or to employ unorganized 
workers.” This is the rule of Section 23 in the constitution of 
the Federation, against which the unions have waged a long and 
bitter struggle from its inception in 1902. The recent Basic 
Agreement of Saltsjébaden has qualified the rigor of this rule. 
But closed-shop contracts still will not be approved by the Fed- 
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eration. It reserves the right to reject any proposed draft of a 
collective contract which undermines the right of management in 
this respect; and it is specifically provided that such drafts must 
be submitted to the board and must receive its approval, before 
proceeding to negotiations. 

Thus it appears that SAF is at once a tightly bound fighting 
and negotiating organization for maintaining a united front 
against the unions when the need arises, and a well-equipped 
service organization for advising and assisting employers by 
means of a staff of expert negotiators, lawyers, statisticians and 
public relations secretaries. At the same time, the importance 
and autonomy of the constituent associations need not be min- 
imized. Some of them, such as the Machine Industry Association, 
antedate SAF, take great pride in their solidarity and their tradi- 
tions, and have considerable resources of their own. The Ma- 
chine Industry Association for many years retained its complete 
independence. By joining the SAF in 1917, the latter Federation 
was vastly strengthened, for this was and is the largest and most 
powerful of all the employers’ associations, just as the Metal 
Industry Workers’ Union, an affiliate of ZO, is the largest of 
the confederations of labor unions. 

In general, the leading employers’ group, SAF, does not repre- 
sent business enterprise so extensively as ZO represents labor. 
The members of SAF employed about 390,000 workers in 
1938.3! Of these, 366,000 were afhliated with unions in LO. 
In the same year, the total membership in LO amounted to 
840,000 union workers. It cannot be said then, that in SAF and 
LO the opposed interests of employer and employee converge 
and balance evenly. There is not, in other words, a symmetrical 
associational structure which could become the immediate frame- 
work for a comprehensive plan of functional self-government 


31.In its annual report in May, 1941, SAF states that the number of em- 
ployers affiliated with the Federation increased from 5,869 (employing 411,- 
ooo workers) in 1939, to 6,114 (employing 447,000 workers) at the end of 
1940. It states also that stoppages involved only 656 workers during 1940. 
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in the labor market. In this respect the associational structure 
falls far short of the neat schemes of corporative régimes. 

Yet it is a sufficient framework for carrying on the highly 
developed collective contract system of Sweden. It does not 
matter that the associational structure is incompletely integrated, 
so far as functional self-government in this economic sphere is 
concerned, for the collective contract, and not the association, is 
the basis of authority in the private regulation of employment 
relationships. The collective contracts are a network of agree- 
ments between many hundreds of collective entities; and it is 
these, rather than the integration of unions and employers’ asso- 
ciations into a few great top organizations, which cement the 
parties in the labor market. The common ground upon which 
organized employers and organized workers meet is not, as in 
the fascist corporative state, a centralized corporation, but a 
particular agreement regulating the employer-employee relation- 
ship in a particular industry or branch of industry. 

The collective contract is thus the pivotal point for functional 
control. The associational structure serves to prepare the way 
for collective agreements on a liberal basis; they are made, that 
is to say, by comparatively free agents acting in their own 
immediate interests—and to provide a ready means of following 
up the agreements with a watchful autonomous administration. 
The federative groups are not the contracting parties. Only 
their constituent members—associations and enterprises within 
special fields of industry—do the contracting. The top organiza- 
tions stand by as instruments of advice, control and material aid 
in case of open conflict. One may conclude, therefore, that self- 
government in the labor market, since it rests upon the collective 
contract, has a basis in consent. While the unions’ and em- 
ployers’ associations, taken separately, can also be said to have 
a representative character, and therefore to be self-governing 
collectivities, it could not be said that the employer-employee 
relationship, in which these diverse interests are linked, was 
governed by consent merely by reason of any democratic in- 
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ternal processes of these groups. The key to functional self- 
government has to be found, if it is to be found at all, in the 
tying agreements between both sides. In these agreements the 
basis for functional polity are laid by compact. 

It is frequently said, in opposition to the Marxian doctrine 
of class warfare, that labor and capital have much in common, 
and that their essential interests are not opposed. But so long 
as the supposed common ground remains in the realm of abstrac- 
tion, suspicion is apt to eat away the confidence of each side in 
the good intentions of the other. Nor can good intentions alone 
suffice to erect an orderly system of control in this turbulent 
sphere. The collective contract not only reduces this abstract 
principle of common interest to the concrete terms of an enforce- 
able agreement, behind which stand associations on both sides, 
but goes much further by providing a modus vivendi by which 
the organized interests of employers and workers can carry on 
together, day by day, in the economic process. Since the evolu- 
tion of this contractual basis for functional self-government has 
extended over several decades and has been a progressive adap- 
tation of the principle of free association to stubborn conditions 
which could not have been met and overcome by doctrinaire 
tactics alone, it is necessary to examine somewhat carefully the 
rise of the collective contract system. 


CHAPTER FIVE 


Evolution: 


The Experimental Period 
1872-1913 


SINCE 1872, WHEN the collective contract was first introduced as 
an instrument for regulating the employment relations between 
a union and an employer, there has been a marked secular trend 
in the number of workers covered by the collective contract sys- 
tem. Although it has moved generally upward,’ and with 
greater rapidity since the World War, there have been periodic 
recessions. It is possible to discern four distinct periods in the 
evolution of the system: 


1. The experimental period: 1872-1913 
2. The World War period: 1913-1922 
3. The period of maturity: 1922-1933 
4. The current period: 1933-1941 


In each period except the first, there was a recovery from a 
previous recession leading to a new high which was followed by 
a new recession. But it will be noted that the recovery has 
followed more rapidly in the later periods, and that in recent 
years the rate of advance has been sustained longer than ever 
before. What is the dynamic element behind the whole upward 
thrust? What caused the setbacks? An examination of the 
general character of each period will perhaps indicate answers 
to these immediate questions and provide a clue for a more 
broadly political inquiry: What is the significance of the evolu- 
tion of the collective contract system for the constitutional 
framework of Swedish national life? 


1. See graph in Appendix I. 


EXPERIMENTAL PERIOD yy 


The first period was one of trial and error, in which the 
country was undergoing profound transformation due to the 
industrial revolution and the leavening influence of liberal and 
democratic ideas, and was experimenting with new social proc- 
esses. The collective contract system brought into play one of 
these new social processes. But in the forty-year period we are 
about to discuss there was much groping and not a little back- 
ward tugging, great zeal frustrated by a multiplicity of aims, 
and, at last, a major trial of strength between the great ad- 
versaries of the labor market which cleared the air to a con- 
siderable extent and opened the way to more stable organization 
for the future. 

The period began with the first collective contract between a 
union and an employer—the 1872 “tariff” of the typographers’ 
union in Stockholm?—and ended with the first serious reversal 
for trade unionism following the employers’ victory in the 
General Strike of 1909. But the defeat of the unions did not 
mean a defeat for collective bargaining, which had become well 
established before the period drew to a close. The employers’ 
associations as well as the unions had demonstrated their utility 
in the structure and the processes of the labor market. The ad- 
versaries evinced no intent of destroying each other; on the 
contrary the right of association was put upon a solid empirical 
basis and was written into the collective agreements as a binding 
obligation. There was, moreover, a fairly clear indication of the 
forms of organization—or, in American usage, the types of “bar- 
gaining units’—which were to predominate in the future. 
Finally, there was distilled out of the thick of events in these 
experimental years much useful guidance as to the kind of 
militant tactics that were appropriate in the trial of strength be- 
tween organized adversaries in the labor market of an expand- 
ing industrial economy. Once it had been established that the 
contest would necessarily be one between organized workers and 


2.T. Lindbom, Den svenska fackféreningsrorelsens uppkomst 1872-1900 
(1938), p. 291. 
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employers, the right to organize soon became a dead issue, and 
interest turned instead towards the question of centralizing and 
integrating the forces on both sides for the negotiating and 
concluding of collective agreements. 

The right to organize, or, in Swedish terminology, the night 
of association, which was virtually nonexistent at the time of the 
first Sundsvall strike in 1879, had acquired a substantial em- 
pirical basis by 1913. In the ’nineties there were frequent strug- 
gles over the right to organize, and indeed one of the primary 
aims of LO, founded in 1899, was to carry on a united defense 
against threats to unions as such. The struggle continued on past 
the turn of the century into the first decade, especially in the 
lumber mills and the pulp industry. The extreme bitterness of 
one contest, in the sulfite factory of Mackmyra in 1906, when 
whole families were evicted from company houses in the middle 
of winter, led to an interpellation in the Riksdag which, how- 
ever, drew from the government no reply.* In the handicraft 
branches the recognition of unions was not so long delayed as in 
the ironworks and the factories, where paternalism lingered on. 

Meanwhile, however, the Machine Industry Association 
(Verkstadsforeningen) was pointing its policy in quite another 
direction. In 1905, it signed its first collective agreement,* in 
which the right of association was explicitly recognized. And 
in the so-called December Compromise® of 1906, the leading 
Swedish employers’ federation (SAF'), in winning a recognition 
by ZO, the chief spokesman for organized labor, of the em- 
ployers’ right to keep an open shop, expressly conceded that 
“the right of association shall be left inviolate on both sides.” 
Thereafter it was the general rule among employers affiliated 
with SAF to include this guaranty of the right of labor to 
organize in their collective contracts. 


3. Riksdagens protokoll vid lagtima riksmétet dr 1906, Andra Kammaren, 
m:0 46, Ss. 52. The interpellation was that of Eric Leksell. There was no 
debate upon it, perhaps because it was in the form of a rhetorical question. 

4.G. Styrman, Verkstadsféreningen (1937), ch. 4. 

5.C, Hallendorff, Svenska Arbetsgivareféreningen: 1902-1927 (1927), p. 
79; Hansson, of, cit., p. 226. 
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Thus the right to organize had a textual form before the first 
period closed, and the form given it at the time has since under- 
gone no substantial change. This legal formula, however, has 
behind it a history of conflict not unlike that in the United States 
before, and even after, the passage of the National Labor Rela- 
tions Act of 1935; and the form of words now given the so- 
called “association clauses” of the Swedish collective contracts 
represents in fact a resolution of historic forces and not a mere 
statement of rights and duties. It is of great importance that 
this be borne in mind when we come to discuss the adjudications 
of the Labor Court, and the distinction which persists between 
“disputes about interests” and “disputes about rights,” or non- 
jural and jural disputes, respectively.* Today, it is settled that 
an attack upon the right of workers to organize is the violation 
of a clear legal right. At the turn of the century it was a burn- 
ing issue in which interests clashed and the rights of unions in » 
this regard had not been defined. 

The December Compromise of 1906 by which a modus 
operandi was reached, was not, as has sometimes erroneously been 
inferred,’ the outcome of a struggle over union recognition. The 
employers, in forming their associations and federations, had for 
several years proceeded on the assumption that labor must be 
dealt with through organizations of the workers’ own choice. 
Nor was the issue in 1906 whether the closed shop® principle 


6. See Chapters 9 and 10 below. 

7. Such an erroneous inference is possible from an uncritical reading of the 
Report of the Commission on Industrial Relations in Sweden (U. S. Department 
of Labor, Washington, D. C., 1938), p. 3. 

8. The above-mentioned report states that the Commission “found no closed- 
shop contracts with employers not members of the Federation,” (i.e., SAF), 
inferring from this and from the fact that the Federation prohibited its members 
from concluding closed shop contracts, none was discoverable. In fact there 
are many such collective contracts (see files in the State Conciliation Office, 
Birger Jarls Torg 5, Stockholm) ; but they are usually signed by unorganized 
employers who have not the power to hold out against union demands alone. 
Between the hairdressers and the owners of barber shops, however, there is 
organisationstvuéng or compulsory organization on both sides: barbers will not 
take jobs in shops of unorganized employers, and shopowners will not hire 
non-union barbers. 
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was to be recognized. From the workers’ point of view, it was 
whether the much disputed Article 23 of the constitution of 
SAF should stand. According to that rule, adopted in 1905, “a 
collective contract entered into by an associate or a member of 
the Federation (SAF) and a labor union or a labor union fed- 
eration shall include a stipulation to the effect that the employer 
shall have the right to engage and dismiss workers at his own 
discretion, to direct and allocate the work, and to employ 
workers belonging to any labor union whatever, or unorganized 
labor,” and the board of the Federation is empowered to reject 
any draft agreement submitted by one of its affiliates which 
prescribes anything to the contrary. Some employers believed 
that a strong stand had to be taken against attempts to force 
members of “socialistic unions” upon their pay rolls. They 
feared that these unions would sooner or later try to take over 
their enterprises. The unions, on the other hand, feared that 
for many employers recognition had been merely a matter of 
temporary expediency, that dismissals on other grounds than 
union membership would amount to veiled attacks upon the 
right to organize, and that by the use of strikebreakers unionism 
would be undermined. The Federation refused to alter its 
constitution, but a compromise text was arrived at after much 
negotiation, and ratified on January 23, 1907. The preliminary 
texts submitted by both sides show, on the one hand, that the 
unions were not really disposed to push any supposed claim that 
they had a right to collaborate in management, and on the 
other, that the employers were quite willing to recognize and 
afirm the right to organize. 

The compromise was in a form which could be included in 
the body of collective contracts made between members of the 
Federation and LO. It declared that: 


In the application of the terms of the contract the employer has 
the right to direct and allot the work, to engage and dismiss workers 
at his own discretion, and to employ workers regardless of whether 
they are organized. 
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The right of association shall be left unrestricted on both sides. 

If the workers believe that they have been discharged under cir- 
cumstances which may be interpreted as an attack upon the right of 
association, they may, before further steps are taken, through their 
organization call for an investigation for the vindication of their 
rights. 


LO had at first insisted upon the inclusion of a clause which 
would have protected any union member against the charge of 
violation of contract because of refusal to work alongside strike- 
breakers. Although this clause was omitted in the final draft, 
the representatives of LO declared by way of reservation that 
they had not intended to depart from the substance of this 
clause in signing the compromise. In reality, however, the 
kernel of the difficulty lay not here, but in the question of the 
control of workers’ tenure and the establishment of equitable 
principles, arrived at by negotiation with the unions, according 
to which employee tenure was to be terminated. This has been 
brought into clear relief in the more recent debates over Article 
23, to be discussed in a later chapter. At the time of the Decem- 
ber Compromise the issue did not take this form. Mutual sus- 
picion and hostility between workers’ and employers’ groups was 
still rife, and although the more forward-looking employers 
accepted the general proposition that organization on both sides 
had come to stay, it is understandable that the unions should 
have insisted upon a textual guarantee of unionism in terms of 
protection against arbitrary discharge. 

The disposition of this controversy in the form that has been 
described was not wholly satisfactory to the unions, and they 
have striven for many years to establish the tenure of employ- 
ment on a more secure basis. But in the situation then prevailing 
it was a major achievement to have met directly and successfully 
the employers’ emphatic policy of managerial autonomy, as it 
was stated in Article 23, with an equally emphatic declaration 
of the workers’ right to organize, coupled with a specific pro- 
cedural safeguard. It is true that the precise nature of this 
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guaranty was not clarified by the compromise, and that as late 
as 1932 the Labor Court held that the employer was not bound 
to give any explicit reason whatever for the discharge of an 
employee, thus leaving some room for doubt whether the right 
of association could be of any practical avail. But these were 
matters to be worked out in time. What was most significant 
about the compromise was that compromise with organized 
labor was necessary. Not until 1936 was the right of association 
to be made a statutory right; yet thirty years before this it 
had been indisputably confirmed by the leading employers’ 
group, and the die was cast for a progressive adaptation of 
industrial relations to the methods of collective bargaining. 

Concurrently with the settlement of this basic issue, both the 
unions and the employers had to face the dangers of particular- 
ism. Centralization was substantially achieved within the em- 
ployers’ federations; it has still to reach a comparably high 
degree in the confederation of unions. The failure to achieve it, 
before the disastrous General Strike of 1909, is perhaps one 
cause for the setback suffered by the collective contract system 
thereafter. When the strike was ended, late in 1909, the num- 
ber of workers covered by collective contracts had begun to fall 
off rapidly, and continued to do so for several years. This was 
a natural consequence of the drop in union membership, which 
had already begun to fall during 1908, and kept falling until 
1912. 

The General Strike of 1909 was the culmination of months 
of what the employers regarded as “disturbing and harrassing 
guerilla warfare.”® Numerous isolated strikes and boycotts were 
called. ZO had no authority to declare a general strike. It 
could contribute financial aid to striking affiliates, but it had no 
power to guide the conduct of the struggle nor to step in at the 
negotiations which concluded it. SAF, on the contrary, had 
the authority to attack with a single blow the country over, and 
was in a position to marshal the forces of all member associations 


9. Hallendorff, op. cit., p. 107. 
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for a decisive struggle. When, in the summer of 1909, the 
board of SAF ordered a “mass lockout,” the LO was driven to 
the counter-measure of a general strike without specific authority 
to do so, and the lack of any prepared unity led in a few months 
to a complete failure for the unions. Whereas the Swedish 
employers’ associations, like those in Norway and in Denmark, 
had very early granted broad powers to their Federation, the 
unions, on democratic grounds, resisted this tendency. The em- 
ployers’ federations, in all three countries, have had, and have 
exercised, the power to require the submission to them of all 
draft collective contracts before negotiations with the unions, and 
central approval before the contract is signed. The financial 
sanctions of the Swedish Federation effectively enforce this 
authority, and assure the continuity of a central policy towards 
the unions. Thus, although the unions had been first in the 
field, the employers had beaten them at their own game of 
unionism, and the unions emerged from this first period with 
bitter but valuable experience in strategy. 

Integration along industrial lines was clearly indicated by the 
experience of these first years. The pace was set by the character 
of modern industrial enterprise. It was in the Machine Industry 
Association, founded in 1896, and reorganized in 1905, that the 
industrial form of unionism showed its superior utility in the 
collective contract system. The Association insisted upon clas- 
sifying wages, in its collective contracts with the unions, accord- 
ing to the degree instead of the type of skill required for a 
particular job. Its historian, Georg Styrman, thus writes that 
the association “has never been willing to concede” that “there 
is any reason why a factory’s carpenters, painters or harness- 
makers should be paid more than its ironworkers.”?® Skill 
should get its proper rewards wherever it was found. A defini- 
tion of “skilled work” (yrkesarbete), eventually agreed upon 
and included in the first collective contract signed by the Associa- 
tion in 1905, covered work which required an apprenticeship of 


10. Styrman, of. cit., p. 135. 
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at least four years. Today the required period of training has 
been reduced to three, but the collective contract classifies min- 
imum wages strictly according to whether the worker is skilled 
or not, and if unskilled, according to the age of the worker. 
Skilled workers are classified according to the number of years 
they have worked in the craft. Higher wages for these workers 
depend upon their diligence and capacity. Thus the employers 
within the Machine Industry Association now follow a uniform 
classificatory scheme for all their employees, regardless of the 
craft to which they belong; and the collective contract prescrib- 
ing minimum wages within each category of workers has nation- 
wide application. Within each category, there is a subdivision 
of the wage-scale into three geographical groups, and every 
district is assigned to one of these groups. The minimum wage 
due any given worker can thus be ascertained, if his age or 
degree of skill and the location of the shop in which he works is 
known, by reference to the schedule included within the col- 
lective contract. This contract is signed, for the unions, by 
the Swedish Metal Workers’ Union and the Swedish Foundry- 
men’s Union. 

The collective contract of today, as typified by the above 
described agreement, is therefore, in most cases, based upon the 
industrial form of labor organization, and the reasons of ex- 
pediency which have brought this about are indicated in the 
early problems of the Machine Industry Association. But in the 
experimental period before 1908 it was not clear that the labor 
movement would follow this trend. Craft unionism was the 
dominant form. The need for industrial, instead of craft bound- 
aries for the unions was brought out especially in the latter 
association’s negotiations in 1908, which had to be carried on 
with eight different unions: ironworkers, foundrymen, wood- 


11. Kollektiva avtal och gemensamma verkstadsregler gallande vid verkstader 
anslutna till Sveriges Verkstadsférening 1940 (Collective contract and general 
factory regulations in force at factories affiliated with the Machine Industry 
Association of Sweden, 1940). See quotations from the text of this contract in 
Chapter 2 above. 
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workers, “general and factory workers,” sheet-metal workers, 
painters, transport workers, and masons. Within ZO the issue 
of craft versus industrial unionism was being hotly debated 
before the close of the experimental period of collective con- 
tracts, and in 1908 it was decided by the Congress and the 
Senate of that body to begin a “progressive transition”!? from 
the craft to the industrial form. The process could not be 
hurried, and is in fact not yet completed. But it is evident that 
the growth of the collective contract system, in these first years, 
encouraged the industrial form, while the growth of the system 
was perhaps retarded by the persistence of the craft form of 
organization. 

The experimental period saw the rise and fall of the political 
general strike, but, at the same time, the general increase in 
collective contracts. The political use of the strike, except among 
the syndicalists, who today form a very small minority of or- 
ganized workers, has fallen into decay; but that the strike, the 
blockade, and the boycott are legitimate weapons of defense and 
offense in the matching of forces between organized employers 
and organized workers, is firmly established. They called forth, 
as we have seen, the counter weapon of the lockout by the 
employers. 

A distinction, however, was beginning to make itself felt, 
between the use of these weapons for the purpose of driving a 
bargain while a contract was in the making, and their use after 
the contract came into force. It was presumably one of the pri- 
mary functions of the collective contract to serve as a pact of 
peace, allowing each party to proceed without fear of warfare 
directed against him by the other. When, therefore, unions 
struck during the term of their contracts, there arose the ques- 
tion of the legal character of a collective contract. There was no 
statutory law concerning collective contracts, and there were 
very few cases, before the period we are discussing came to a 


12. “Successiv évergang.? Hansson, op. cit., p. 63. The Senate is the 
representantskap of LO, See Chapter 4. ' 
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close. Commentators, like Undén'? and Wikander,"* turned to 
continental, and especially to German, jurisprudence for philo- 
sophic principles of labor law. Undén does cite’® a case decided 
by the High Court of Stockholm (Svea hovrétt) in 1911, in 
which a union was held liable for damages in breaching a col- 
lective agreement, but this was most exceptional. Out of the 
General Strike of 1909, there arose also three suits for damages 
by employers against unions which had allegedly struck in 
breach of contract; but the question was not finally disposed of 
by the Supreme Court until 1915, when the binding character 
of the collective agreement and the illegality of a strike, called 
against the express prescriptions of its terms, was confirmed.?® 
But in these latter cases, the Supreme Court referred to the 
collective agreements as “so-called collective contracts,” and 
the judges were obviously moving in a new and unsettled field 
of jurisprudence. 

It would be difficult to conclude, from such isolated cases, that 
there was a clear line between illegal and allowable industrial 
warfare. Many Liberals and Conservatives for years thereafter 
suspected that all industrial warfare was illegal and a menace to 
society. But this was certainly not the view of the leaders of 
unions and the employers’ associations. Despite the severe set- 
back in union membership following the General Strike of 1909, 
and the consequent shrinkage in the influence of collective con- 
tracts upon employment relations, the collective contract system 
itself was by that time well rooted. There was enough expe- 

13. Osten Undén, Kollektivavtalet enligt gdllande svensk rétt (Lund, 
1912). The first important Swedish monograph on the legal status of the 
collective contract. It was based chiefly upon text-writers from the Continent 
(mostly German), and cited very few cases from Sweden for there had been 
almost no litigation over collective contracts at the time. 

14. Hugo Wikander, Om det materiella arbetsbetinget och dess viktigaste 
rattsfoljder med sérskild hansyn till svensk réttspraxis (Uppsala, 1916). An 
analysis of the bases of labor contract law, but with the emphasis upon indi- 
vidual employment agreements. In Chapter 2, “Om avtalets ingaende m.m.” 
the liberal bases of freedom of contract are expounded and approved. 

15. Undén, of. cit., p. 235. 

16. Nytt Juridiskt Arkiv [1915], ref. 8. Discussed in Chapter 6 below. 
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rience and organization behind it to demonstrate to the com- 
parative few who were direct participants, that the sequence 
leading from association for combined strength, through militant 
action to negotiation, and finally to a binding obligation in the 
form of a collective contract, was both logical and practicable 
within the industrial economy then unfolding. Outsiders did 
not see this. Many still do not see it. But the perfected 
mechanism of today, built upon that sequence, had its rational 
beginnings well before the end of the first decade, and it re- 
mained for the succeeding generation to improve upon and 
extend it. 

In the first, or experimental period, the pattern of unionism, 
for all its militancy, was gradually fashioned according to a 
conservative and not a revolutionary program. The militant 
union was to be an instrument, not of revolutionary power, but 
of an indispensable labor interest group in the balance of eco- 
nomic power of the industrial state. The alliance of ZO with 
the Social Democratic Party did not alter this fundamentally, 
since that party, although in principle socialistic,!™ has chosen 
the path of gradual parliamentary reform in contrast with the 
revolutionary politics of communism and fascism. Both the 
unions and the employers’ associations, moreover, in tending 
toward the principle of self-help and avoiding any considerable 
and obvious reliance upon the state in matching the power of 
the adversary, laid the basis for what has now become a de- 
liberate policy of non-interventionism. This was evident in the 
absence of legislation in the field. Except for the state con- 
ciliation service, which was first established in 1906, but the 
development of which properly belongs to the second period 
about to be discussed, no state instrumentalities were created for 
reducing disorder and settling disputes in the labor market. The 


17. The party platform denounces capitalistic exploitation and advocates the 
eventual abolition of the class struggle by way of collectivism and the disap- 
pearance of the “exploiting” class. But it opposes the forcible overthrow of 
the existing régime. See note 1, p. 168 below. 
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collective contracts often provided for the settlement of disputes 
arising under the terms of the agreement, by an ad hoc body 
or a special authority there created. But there was not to be a 
special state tribunal for that purpose for many years to come. 
There was almost never any resort to the ordinary courts. In- 
stead, the unions and employers’ associations resorted to trial by 
battle in which the weapons were economic, and the pressure 
amounted frequently to coercion. 

The position of the state was not wholly negative. The gen- 
eral law of property, the lingering vestiges of status, and the 
generally conservative temper of the governing classes all allied 
the power of government on the side of the employer. Overt 
expressions of this alliance appeared in the notorious Akarp Act 
of 189918 which penalized any attempt to exert pressure upon 
anyone to take part in a stoppage of work or to hinder anyone 
from returning to work or applying for work; picketing and 
union attempts to forestall strikebreakers were thus made punish- 
able by two years imprisonment. Although the Act was amended 
in 1914 to permit the substitution of fine for imprisonment, it 
was not finally repealed until 1938. Between 1926 and 1934, 
there had been 118 persons fined and 31 imprisoned for viola- 
tion of this Act.1® A bill introduced in the 1905 Riksdag—the 
so-called Akarp Act No. 2—provided criminal penalties for 
breach of collective contract by the worker, so as to cause “dan- 
ger of serious damage of property” or “to human life or 
health,” and would have prohibited any strike involving a threat 
to society. The latter provision would have prohibited strikes 
among all employees of railroads, public service companies such 
as those supplying water, gas, electricity, and even farm laborers, 
in addition to government employees. The bill passed the First 


18. Chapter 13 below, where the limitations imposed by the penal code 
upon the use of economic sanctions in industrial warfare is discussed. 

19. Férsta lagutskottets utlatande (mr 47), 1937 ars riksdag, cited by 
Hansson, Den svenska fackféreningsrérelsen (1938), p. 251. 
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Chamber but was defeated in the Second.2° Other proposals?! 
appeared, following the General Strike, concerning legislative 
regulation of labor contracts in general and collective contracts 
in particular, but none was adopted. There was also the begin- 
ning of a demand for specific legal protection of the “innocent 
bystander” in labor disputes, which ripened, during the second 
period, into considerable agitation for the “third man’s right” 
(tredje mans rétt)?* to neutrality and security from the effects 
of industrial warfare, and some parliamentary deputies even 
demanded a blanket prohibition of stoppages. It is fairly ob- 
vious to one who reviews the general evolution of the process 
of industrial relations in Sweden that such drastic state interven- 
tion was as inconsistent with the economic liberalism of the em- 
ployers as it was with the social democratic program of the 
workers. Both sides from the start inclined toward the principle 
of self-help. 

20. Hansson, of. cit., pp. 251-252. The so-called “Act” was never more 
than a bill. 

21. The legislative history of these measures is recounted in SOU 1933: 36. 
Utredning angdende tredje mans ratt till neutralitet i arbetskonflikter, pp. 
18 ff. 


22.See SOU 1934: 16. Betankande med forslag till lag angdende vissa 
ekonomiska stridsatgérder m.m. (Stockholm, 1934). 


CHAPTER SIx 


Evolution: 


The World War Period 
1913-1922 


IN THE SECOND PERIOD (1913-1922) the collective contract sys- 
tem was submitted to the rigorous tests of war and depression. 
It emerged at the close of the period secure and greatly strength- 
ened. The period began with a calm after the storm of the 
General Strike of 1909, the number of workers covered by con- 
tracts in this recession dropping to a low point of 233,020. 
There followed the era of World War prosperity which brought 
an increase in collective contract coverage, reaching the peak of 
437,587 workers at the end of 1920. Although during the war 
crisis, there was a progressive drop in this figure to a low point 
of 312,765 workers, there was a net gain for the system itself 
in collective contract coverage. There was, more significantly, a 
qualitative gain in the strengthening of the system by the expe- 
riences of the war and its aftermath. 

The basic institutions necessary for a system of collective 
contracts had already been founded before 1913. The associa- 
tions were there, on both sides, and the technique of collective 
bargaining had been worked out. The organized adversaries, 
in a series of trials of strength, had each come to respect the 
latent economic power of the other. They had found how to 
back up a proposal made at the negotiation table with pressure 
sufhcient for bargaining purposes, but they had also discovered 
how to provide within the term of a collective contract a period 
of peace during which time the parties thereto could count upon 
a stabilized schedule of labor income and labor cost without dis- 
ruption to production due to strikes or lockouts. The rules of 
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the game, as it was to be played in future decades, had been 
sketched out. 

Many things were left in doubt, or had yet been undeveloped, 
however. First, the legal status of the collective contract, and in 
particular, the degree to which it was a binding obligation upon 
the parties in the face of changed economic and social conditions, 
had not been settled. Secondly, in view of the rise of social 
democracy it was yet uncertain how far the State would, and 
should, intervene directly in labor relations by way of social 
legislation, and it was therefore undecided whether the collective 
contract system would tend to become a kind of autonomous 
system within the general framework of Swedish economy and 
politics, or constitute, on the contrary, a mere prelude to sheer 
State collectivism. Thirdly, stability had not been achieved in 
the structure of the associations underlying the system, and 
without which it could not have developed; nor had it been 
achieved in the political orientation of organized groups, espe- 
cially of the labor unions. 


1. The Legal Status of the Collective Contract 


The collective agreement was assigned a definite contractual 
status by the Supreme Court of Sweden in this period. Three 
suits arising out of the General Strike of 1909 had been appealed 
to this court and were finally disposed of in the spring of 1915.1 
Two of them were originally claims for damages brought by 
Stockholm newspaper publishing companies against the Typo- 
graphical Union for calling a strike in alleged breach of contract. 
The third was brought by a steamship company against the 
Machinists’ and Firemen’s Union on the same grounds. All the 
unions involved had participated in the General Strike. One of 
the suits brought against the Typographers’ Union was dismissed 
on the ground that the Union actually had no members em- 
ployed by plaintiff when the strike was called. The steamship 
company won its suit by a unanimous vote, and was awarded 


1. Nytt Juridiskt Arkiv [1915] ref. 8r. 
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damages. The remaining suit was lost, but on grounds which 
left no doubt that the whole court regarded a collective contract 
as a binding engagement. 

In this last suit, brought by the newspaper Aftonbladet 
against the Typographers’ Union, a “tariff,” or agreed scale of 
wages, had been concluded between the Union and the em- 
ployers’ association to which Aftonbladet belonged, in which it 
was provided that there should be no stoppage of work during 
the term of the contract (January 1, 1909-January 1, 1913), 
due to strike or lockout, boycott or blockade, masked or open, 
but that all disputes arising thereunder should be decided by 
peaceful means laid down in the agreement. On August 7, 1909, 
the central board of the Union telegraphed to its locals as fol- 
lows: “The typographers are joining in the general strike. Ad- 
vise your employers of this. Work is to be discontinued on the 
evening of August ninth.” All of Aftonbladet’s ninety em- 
ployees walked out, and damages were asked for losses sustained 
thereby. The Union argued that the telegram was not an order 
but a mere notification of the existence of the strike, but that 
in any case the collective agreement was not a binding engage- 
ment but merely a “peace treaty with factual significance”; that 
even if it were regarded as a contract, suit could be brought 
only by the employers’ association, as signatory thereto, for dam- 
ages suffered by the association, and not by an affiliate alone; 
and that the strike in question was not a dispute over wages, but 
a sympathetic strike, and hence not covered by the terms of the 
contract. The court of first instance dismissed the suit on the 
ground that such an agreement, the aim of which was not of an 
immediate economic nature, could not create for the organiza- 
tions themselves, apart from the individual members, rights and 
duties of an economic character, and that there were no legal 
relations between the parties to a “so-called” collective contract. 
One assessor, concurring, thought that the agreement was a 
contract, but could not find that it precluded sympathetic strikes. 
On appeal, the High Court of Stockholm (Svea hovrétt) held 
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on December 22, 1911, that this was a contract upon which the 
company might recover damages for an illegal strike, but such a 
breach of contract had to be the result of a dispute about wages, 
which this was not. The revision secretary? found, in his report 
to the Supreme Court, that the clause concerning strikes was 
general in tenor and covered sympathetic strikes, and held the 
Union liable, accordingly, for damages of nine thousand crowns 
(the company had asked eleven thousand); the Supreme Court, 
voting 5 to 2, confirmed the decisions of the lower courts, declar- 
ing that the contract was binding, but that the strike clause was 
ambiguous and could not with certainty be construed to include 
sympathetic strikes within its condemnation. The two dissenting 
judges agreed with the revision secretary. 

After the General Strike a vain attempt was made in the 1910 
Riksdag to enact a general statute regulating collective contracts. 
The bill proposed to prohibit all strikes and lockouts and com- 
parable measures of economic pressure used by signatories of a 
collective contract during its term. Sympathetic strikes and lock- 
outs were to be excepted, but not if they were undertaken for a 
purpose which was declared illegal in an accompanying bill 
relating to labor disputes. 

The law relating to collective contracts, however, was to be 
delayed for almost two decades. Moreover, the courts, in the 
period now under review, heard very few cases relating to such 
contracts. Disputes concerning their interpretation and applica- 
tion were almost always settled by negotiation, often with the 
threat of economic pressure in the background. The ordinary 
courts were unprepared, both by reason of the traditional legal 
background and experience of their judges, and the dilatoriness 
of their antiquated procedure, to undertake the settlement of 
these disputes by judicial process. The parties therefore had to 
resort to the method of self-help in the great majority of cases. 
It should be noted, on the other hand, that during this period 


2. An officer attached to the court whose function includes the preparation 
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the law of collective contracts was in the making outside the 
courts. Even in the absence of practicable legal remedies, the 
parties to these contracts proceeded upon the assumption that 
they created rights. The terminology became somewhat fixed 
by custom, and precise words and phrases were received into the 
corpus of the nascent law of contracts in the refining process of 
repeated negotiations. The habitual renewal of old contracts, 
moreover, began to lend a certain continuity to the rules set 
down therein, for it became customary to provide that unless 
due notice (generally three months) was given by one of the 
parties, the contract would automatically continue in force. 

The most illuminating*example of the process by which the 
collective agreement achieved full contractual stature through 
the accretions of practice is to be found in the trying days of the 
war and the depression, when, in the midst of great uncertainty 
about the future, price indices at first rapidly rose to dizzy 
heights and then, in the aftermath, dropped suddenly within a 
few months’ time. Could the collective contract system survive 
such stresses and strains?? Or would the fixed relations which 
it involved have to yield before the doctrine of changed condi- 
tions? As the war gained momentum, it was seriously asked in 
many quarters whether a collective contract could be regarded 
as binding in such times. Was not war a case of force majeure 
which released the employer—hard pressed by scarcity of capital 
—from the wage scale which bound him? Then, as the war 
dragged on and the cost of living rose in meteoric fashion, 
workers began to demand higher wages, despite the fixed scale 
in their agreements. 

SAF opposed any unilateral alteration of contracts in accord- 
ance with such demands, and advised its members that any 


3-1 am indebted to the excellent discussion of the war period in C. Hallen- 
dorff, Svenska Arbetsgivareféreningen 1902-1927; Olof Edstrém, “Industrien 
och dess reglering 1914-1923” in Bidrag till Sveriges ekonomiska och sociala 
historia under och efter varldskriget (E. F. Heckscher, ed.) ; and Olof Ekblom, 
“Den svenska lénarbetaren 1914-1924” in the same collection, for the materials 
for this analysis. 
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bilateral modifications made necessary by changed conditions 
must have the approval of the Federation. The old contracts, in 
short, had to be carried out or new contracts be substituted. 
But this was not all. The Federation advised that any wage 
increases should take the form of bonuses to compensate for 
higher living costs, thus preserving the basic wage scale in order 
to avoid a struggle over reduction after the war. Nothing came 
of a proposal from the employers’ side that wage increases, and 
eventual reductions, be tied to living costs. In the present war, 
such a plan for the automatic fluctuation of wage levels has been 
written into many collective contracts. It did not reach maturity 
in 1915. Instead, employers were so repeatedly petitioned to 
increase the cost-of-living supplements that they finally agreed 
to a rise in the wage scale. The eventual increase in nominal 
wages, while considerable, does not seem to have meant any 
increase in real wages, which, in fact, appear to have dropped 
somewhat. Collective contracts into which the new wage scales 
were written proved embarrassing to employers when the post- 
war deflationary crisis caught them still under obligation to meet 
the higher wage level. SAF faced these difficulties with a policy 
of constant consultation among employers in all branches of 
industry over the question of a practicable wage level, and a 
refusal to renew expiring contracts without wage reduction. The 
result was that there was a great increase in strikes and lockouts 
as employers and unions fought it out with the weapons of 
economic pressure. 

Yet throughout these difficult years, there was no weakening 
of the collective contract system in its basic principles. As prices 
began to fall, it seemed to many employers that it would be 
better to abandon the system altogether, and thus to avoid the 
risk of fixed high labor costs in a falling market. The longer 
view was expressed in the report of the board of SAF in 1922, 
which stated in part that: 

Superficially viewed, collective contracts are to the advantage of 
the employer in the upswing of the business cycle, but advantageous 
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in the downswing to the worker since they prevent the lowering of 
wages during the term of the contract. From such a viewpoint it 
might be thought possible now to abandon the collective contract. 
There are, however, other points to be taken into consideration. The 
collective contract system is a structure which has been built up in 
this country through years of toil and struggle, and there is reason 
to fear that its demolition would bring on a chaos which the syndicalist 
movement could turn to its advantage. Besides, it may be observed 
that in working without a contract, work can go on undisturbed 
well enough so long as the business curve is downward, but it is fairly 
certain that as soon as business begins to pick up, orders stream in, 
and production is pushed up to capacity to make up for lost time, then 
strikes begin. The experience of 1921 has confirmed this. In indus- 
tries where there is ‘no collective contract, strikes have been avoided 
almost exclusively in those places where, for one reason or another, 
there was a good market for the product. Finally it is to be noted that 
the collective contract binds not only the workers but also the em- 
ployers among themselves. The latter certainly could not be justified 
in exceeding the wage level prescribed in the contract without the 
consent of their association. In the absence of any contract, there is 
danger that some employers will act selfishly and thereby cause a 
considerable disturbance of the uniform wage level which is the aim 
of every organized branch of industry. For these reasons, the Fed- 
eration’s Board has directed its best efforts toward keeping collective 
contracts in force. But when that could not be done under favorable 
conditions, it has advised the other way outs to let the work go on at 
reduced wages without a contract. It is preferable to let the work 
go on at such wages as are possible without a contract, than to work 
under a contract on ruinous conditions. Nevertheless, it is important 
that if work is carried on without a contract, everything be done in 
order to avoid the danger just referred to, that isolated employers 
take advantage of their unattached status to undertake wage reduc- 
tions which are hazardous for the wage equilibrium as a whole. 


Thus, years before a clear legal status had been impressed 
upon the collective contract by statutory enactment, it had won 
acceptance as a binding engagement on utilitarian grounds. The 


4. Hallendorff, of. cit., p. 155. 
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argument just quoted might be characterized as one of en- 
lightened self-interest. It may be’ noted, also, that it does not 
say that, after all, the employers’ and workers’ interests are the 
same, that all must pull together, and so on. The question is 
one of long-run advantage for employers, and it is assumed with- 
out discussion that workers will similarly guard their own 
interests through their own associations. 

While there is here clearly a drift toward the suppression of 
competition between employers over wage rates—a tendency 
which is a portent of monopoly and status—the balancing of 
economic power between unions’ and employers’ interests was 
essentially a liberal idea. The self-interest of employer and 
employee, though pursued in collective form, is still not identi- 
fiable with the “general will” of society in the large or even 
of a hypothetical community of employer and employee in- 
terests. It was in the constant attempt to strike a balance between 
deliberately opposing forces, in the continual alertness of each 
side to the dangers and advantages of altered political and eco- 
nomic circumstances and of any shift in the opponent’s position, 
that the collective contract system took form in the crucible of 
conflict. One must not exaggerate the role of deliberate struggle 
for advantage in the empirical forces by which the collective 
contract gradually reflected a mutual adjustment of employers’ 
and workers’ interests. It is obvious that without some common 
ground on which to meet, no contracts could ever have been 
negotiated. There are those, however, who avoid a candid recog- 
nition of the necessary element of struggle in the government of 
labor relations, and prefer to see it as the mere enforcement of 
certain supposed principles of “general welfare.” It is clear that 
the crystallization of rights and obligations of parties to the 
Swedish collective contracts came about in another way, and that 
statutory enforcement came at the end, and not at the beginning 
of the process. They were arrived at by the method of trial and 
error. 

A good example of the latter evolution can be seen in the 
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progressive introduction of vacation clauses in collective con- 
tracts, long before the contracts were regulated by statute or the 
vacation law was enacted. Thus, in 1914, vacations were pro- 
vided for only some 13 per cent of the workers covered by 
collective contracts, while in 1921, the number had risen to some 
75 per cent of workers so covered. Under the pressure of war 
prosperity the figure had jumped from I5 per cent to 40 per 
cent from 1917 to 1919, and of the deflation, from 43 per cent 
to 75 per cent between 1920 and 1921. Similar trends can be 
found in the reduction of the working day. The exigencies of 
circumstance left a trace, too, in the shortening of the term of 
the contracts. Caution led to a downward revision of from three 
to five years to one or two. All of these—and many other— 
contractual provisions were the product of hard bargaining after 
prolonged experience in negotiation. 


2. State Intervention 


Although the Social Democratic Party, which has long been 
closely allied with the labor movement, professes socialist aims 
and accordingly advocates extensive legislation in economic mat- 
ters, it has never advocated state intervention in the collective 
contract system. During this period some important reform 
bills were passed; but all attempts at direct legislation in the 
field of collective contracts and collective bargaining failed with 
the exception of a revision of the conciliation service. 

During the Liberal-Socialist régime under Nils Edén (Oct. 
1917-March 1920), the suffrage, already widened in 1909 to 
include all adult males with few exceptions, was extended in 
1918 to include women as well. In the following year an eight- 
hour law was enacted, thus putting on a statutory basis a move- 
ment already begun in the realm of collective bargaining. The 
rise of the democratic idea, and the gradual strengthening of 
representation in parliament favorable to labor might have been 
expected to invite labor legislation protecting the right to 
organize and bargain collectively, as well as the whole structure 
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of collective contracts which rested upon this fundamental right. 
The right to organize, however, was scarcely an issue by this 
time, for it had already been won and recognized through many 
collective contracts. A tacit sanction to collective bargaining had 
been given in the Conciliation Act of 1906, which provided a 
state conciliation service, wholly optional, to employers and 
unions which could agree over proposed contracts. Proposals 
which were offered from time to time® for a more or less com- 
prehensive legislative program covering labor contracts, col- 
lective contracts, the settlement of disputes which might arise 
either before or after the signing of the contract, and the use of 
the strike, the lockout and other fighting tactics, were not wel- 
comed by organized labor or the Social Democratic Party. Such 
an excursion into statutory law was fraught with danger to 
labor’s freedom of action. Thus the social democratic labor 
movement pursued an essentially liberal path in respect of all 
these matters. 

An apparent exception was the conciliation and arbitration 
service. In 1920,° the conciliation service, already created in 
1906, was strengthened, so that the disputants were expressly 
required to respond to the conciliator’s summons to a meeting 
between them—a requirement which was wanting in the earlier 
law. There was still, however, no statutory obligation of either 
party actually to proceed with negotiations. There was no 
penalty prescribed for one who declined to heed the conciliator’s 
summons. The most that the conciliator could do was to use 
moral suasion, though the success with which such pressure was 
used should not be underestimated. Between 1907 and 1925, 
state conciliators intervened in some 2,057 disputes, and in more 
than three fourths of these an agreement was reached with the 
conciliators’ aid.? But there was no authority vested in any state 
officer to require an agreement, no authority to require nego- 


5.SOU 1927: 4 (Stockholm, 1927), pp. 16-17. 

6. Lag den 28 maj 1920 om medling 1 arbetstvister (Svensk Férfattningssam- 
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tiation, and there was no tortious act on the part of an employer 
or a union if either side at any time refused abruptly to negotiate, 
and chose the weapons of lockout and strike instead. Since 1937, 
an obligation has rested upon one party to respect the right of 
the other to negotiate. But in the period we are now discussing, 
both sides were exceedingly shy of anything that looked like 
compulsory arbitration. If labor suspected state interventionists 
of wanting to disarm and weaken the unions, the employers on 
their side regarded with uneasiness any move towards official 
determination of wage scales. 

The conciliatory mechanism, therefore, was, and still is, pri-_ 
marily a state service and in no sense a part of the judicial 
administration. It was perfectly consistent with the laissez-faire 
point of view which both sides tended to adopt in respect of the 
process of industrial relations. Even in view of the authority 
which state conciliators enjoy, under the Conciliation Act of 
1920, on their own initiative to “urge the parties, pending a 
settlement, not to bring about, continue or extend a strike or 
lockout,” and, during negotiations called by them at stated 
times and places to “seek . . . to bring about a settlement,” and 
to “urge acceptance of such adjustments and concessions as may 
seem reasonable for the purpose,” their coercive power is dis- 
tinctly less in degree and in kind than that of arbitrators or 
judges. It is true that complaints are audible here and there 
about the pressure exerted upon the disputants by a firm and 
tough-minded conciliator. A conciliator need not be irresolute 
and passive in order to be neutral. He is expected, on the con- 
trary, actively to steer the proceedings in the direction of a com- 
promise; and, if it seems to him to be necessary, he is expected 
to bring in a compromise proposal of his own. The power of his 
position is considerable. A conciliator is usually a prominent 
citizen whose integrity is above question. A public notice to the 
effect that his best efforts have been of no avail may very well 
leave the suspicion that stubborn self-interest, and not the irrec- 
oncilability of two justifiable positions, has prevented a peace- 
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able settlement. Still, even this kind of moral pressure is far 
from compulsory arbitration. 

When we turn from the conciliation service, which is avail- 
able in non-justiciable disputes only, to the field of justiciable 
controversies, where the state has a clearer justification for de- 
manding peaceable settlement, state intervention in this period 
was still far away and compulsion was avoided. The Special 
Arbitrators Act of 19208 authorized the appointment of seven 
arbitrators for as many sections of the country, who might be 
called in at the request of both parties to a dispute to decide 
controversies arising under collective contracts, or to act as 
neutral chairmen of ad hoc arbitral tribunals chosen by the 
parties. During the period 1921-1925, in only 220 controversies 
were such state arbitrators called in, and more than half of these 
cases arose in 1921.° Outside of disputes in the building trades 
they were seldom asked to sit, and in nearly every instance they 
acted as neutral chairman rather than as one-judge arbitral 
courts. 

The Central Arbitral Board (centrala skiljenimnden ), created 
in 1920,*° was even less used, although its significance as a fore- 
runner of the Labor Court in 1929 is considerable. Like the 
present Labor Court it had seven members appointed by the 
Crown, three of which were to be regarded as not representative 
of employer or employee interests, while the remaining four 
were nominees of the associations: two chosen by the Advisory 
Council of the employers’ associations and two by Landsor- 
ganisationen. But, unlike the present Court, this Board had 
jurisdiction to settle only such controversies arising under col- 
lective contracts as might have been submitted to it by agree- 
ment between the parties. It had no power to summon a dis- 
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putant against its will, nor could it hear a case pending before a 
court. Once it had proper jurisdiction, however, and had made 
an award, the decision was as binding upon the parties as a 
judgment in a court of law. But the Board was expressly pre- 
cluded from entertaining any case in which the protocol of 
submission (presumably irrevocable) reserved to either party 
the right to protest the award. Between 1920 and 1926, there 
were 122 cases so decided, 23 after submissions based upon the 
terms of collective contracts between the parties providing for 
an appeal to the Board, and the rest after special submissions.** 
The Board was dissolved when the Labor Court was established 
in 1929. 

The state arbitral mechanism, therefore, like the conciliatory 
service was not a type of state intervention which portended any 
encroachment upon the principle of self-help. Labor unions and 
employers still clung to the right to resort to the fighting tactics 
which they have continuously used throughout the rise of the 
collective contract system. Conciliation was extended, in this 
period, to ease the impact of industrial warfare carried on by 
parties who were struggling over the terms of proposed collec- 
tive contracts. It was also used at times to hasten the settlement 
even of disputes arising under the contracts. But these latter 
disputes, the so-called réttstvister, or legal controversies con- 
cerning the rights of the parties, as distinguished from interests 
without legal definition, were generally settled either by direct 
negotiation between the parties without benefit of non-partisan 
chairmen, and often to the accompaniment of stoppages of work; 
or, in a comparatively few instances, by submitting them volun- 
tarily to arbitrators. There was still no judicial tribunal specially 
set up for the purpose of deciding such questions, and the 
ordinary courts seldom had anything to do with them. 

All of these institutional developments pointed strongly away 
from state collectivism in the sphere of collective contracts, their 
negotiation, their terms and the settlement of disputes arising 
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thereunder. It was fairly obvious that the socialism of the labor 
movement would not rush on precipitously towards any such 
comprehensive state control of the employer-employee relation 
as was being inaugurated in the USSR during the same period. 
The collective contract system would, instead, proceed on the 
whole as an autonomous growth. 


3. Growth of the Associations 


The associations on both sides, accordingly, still bore the 
brunt of the worst disputes, and they naturally developed the 
capacity for carrying on the struggle. On the other hand, they 
began to develop into something more than mere fighting corps, 
primarily by reason of the growing collective contract system 
which it became their chief interest to extend and strengthen. 
Their program became also a socially constructive one. When 
one penetrated beneath the turbulent surface of conflict, a hard 
substructure of orderly self-government was struck. Rivalry, 
bursting out here and there into open conflict, is all that the 
transient observer was apt to see. Conflict, then as now, was 
profoundly disturbing to conservative minds who saw in it only 
a threat to property and order. A better-than-casual examination 
of the evolving program of unions and employers’ associations 
reveals that while they were determined not to surrender their 
weapons, the goal they had in mind was not the subjugation of 
one party by the other, but an agreed system of norms by which 
the employer-employee relationship could be carried on with 
advantage to both sides. 

It is too much to say that at this stage of the evolution of the 
collective contract system, most of the leaders on both sides—to 
say nothing of the rank and file—anticipated any unified codp- 
erative management of industrial relations by the combined 
forces of organized workers and organized employers. It was 
stili a time of mutual suspicion and recrimination. It is doubtful 
whether the interrelationship could at this time be dignified with 
the name of a balance of economic powers. The problem of 
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“labor peace” was a hotly debated one, during and after the war, 
and the specific issues over hours, wages, and other conditions 
of employment, which were raised at the negotiation table, must 
be considered against the general background of revolutionary 
ferment not only in Sweden, but throughout the industrialized 
world. Labor unions and employers contested for a certain share 
in, the proceeds of the wealth-producing machinery of the mod- 
ern industrial state. Both sides fought for what some are wont 
to call sordid materialistic self-interest. No doubt there was 
much of this; but that is not all there was to the Swedish labor 
movement and the counter-movement of employer combina- 
tions. Both sides shared the premise that a life worth living 
depends upon a substantial economic basis for individual happi- 
ness. Except for a small minority of syndicalists, whose delib- 
erate purpose was to sabotage the existent constitutional and 
economic structure of the country, the great majority of unionists 
and employers were determined to prevent sudden revolutionary 
change, while at the same time fighting for greater economic 
advantage within the existent social framework. These aims left 
their imprint upon the developing character of the associations. 

The labor unions began to recover membership gains in 1912, 
and from that year to this the trend has been almost steadily 
upward, there having been slight drops only in 1921 and 1934. 
The World War period was promising, not only for the central 
confederation of unions (LO), but for other labor groups as 
well. The impact of revolution in Germany and Russia had its 
repercussions in the Swedish labor movement, and this can be 
seen in the rise of syndicalist unions which rejected utterly “re- 
formist” and temporizing methods. After 1920, their advance 
never kept pace with that of the non-revolutionary unions, but 
they remain today a small but persistent dissident minority 
within the ranks of organized labor generally. 

The Swedish syndicalists had already held their first congress 
in Stockholm in 1910 three years before the international syn- 
dicalist congress was held in London. By the end of 1920 their 
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membership had risen to 32,299. They drew support from 
many labor leaders who, while they were not outright revolu- 
tionists, perhaps doubted that the “reformist” tactics of other 
unions would win the laboring classes any substantial gains. 
The comparatively small figures which SAC (Workers’ Central 
Organization)—the syndicalists’ organization in Sweden—at- 
tained to, even at its height in this period, do not sufficiently 
indicate the extent to which the revolutionary working class 
movement influenced workers who did not join formally. There 
is no way to measure this influence, but it may be observed that 
this was the heyday of optimism about the Soviet experiment, 
when even many liberals were still not so sure but that a clean 
break with capitalism was the best direction, for the labor move- 
ment to follow. The disillusionment of left-wingers outside 
Russia following the purges, and climaxed by the Stalin-Hitler 
Pact of 1939, was still very far in the future. 

Despite these revolutionary tendencies the associational 
growth within labor’s rank was distinctly in the reformist direc- 
tion and not subversive of the capitalist structure of Swedish 
economy, at least in any immediate or clearly discernible way. 
LO grew from a membership roll of 79,926 in 1911 to 280,029 
in 1920. In the same decade, five new unions joined the con- 
federation and the number of affiliated locals rose from 1,449 
to 2,799. These figures tell only a quantitative story, however. 
Important organizational changes and an evolution of policy 
can be noted also. 

The “progressive transition” from craft to industrial unionism, 
which became the policy of LO in 1912, was somewhat marked 
in the metal workers’, sawmill workers’, match workers’ and 
paperpulp workers’ unions. An inquiry into the transition among 
all unions (including those outside LO) showed that the per- 
centage of workers in industrial unions rose from 46.1 per cent 
in 1908 to 64.2 per cent in 1923. In the same period, craft 
unionism declined from 26.2 per cent to 20.2 per cent, while a 
mixed type of unions (industrial and craft) dropped from 27.7 
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per cent in 1908 to 15.6 per cent in 1923. Clearly, then, craft 
unionism was on the way out two decades ago in Sweden. 
Although the craft union type was persistent, in certain fields 
such as building, transportation and communications, and hand- 
icrafts, the relatively greater practicability of the industrial 
type in the collective contract system, had already forced craft 
unionism into a minority position. 

The internal government of unions was a subject of much 
searching debate in the war period, particularly concerning cen- 
tralization of authority. While most unions did not follow the 
organizational plan of decentralization and local autonomy of 
the syndicalist unions, there was strong resistance against efforts 
to reinforce the power of LO at the expense of its affiliates. 
Why, it was asked, should labor unions ape the capitalists by 
concentrating power in the hands of the few? Theirs was a 
defensive organization for aiding afhliates in their struggles with 
aggressive employers, and not an instrument of offensive war- 
fare. It was a kind of insurance foundation for strike funds. 
The unions must be allowed a free hand to conduct their guerilla 
warfare with the employers. 

The strategy of decentralization had the merit of flexibility of 
action and democratic principle. In reply it was urged that 
decentralization and dispersed action was objectionable precisely 
because it was undemocratic; the majority of workers could be 
“terrorized” by a small minority of recalcitrant members. Hasty 
and ill-advised strikes, waste motion and dissolution of funds 
had resulted from too much decentralization. The decision on 
important issues in the strategy of workers’ defense against em- 
ployers must be delegated to ove central authority if the contest 
was to be successful. But the centrifugal forces of union autonomy 
were yet too strong to allow any such integration of the power 
of organized labor. The Secretariat of ZO declared in 1922 
that while such a centralized union movement, under able and 
prudent leadership should win greater economic advantages for 
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workers with less sacrifice, it would also make unprecedented 
demands upon their capacity to subordinate their own personal 
interests to the interests of all, and would necessitate the delega- 
tion of far greater power to the central body than it had thereto- 
fore enjoyed. No such delegation of power occurred. 

The same issue of centralism versus decentralism arose within 
afhliated unions, as between the union and its locals. A cam- 
paign against “leader domination and bureaucracy” was pros- 
ecuted by those who insisted upon democratic procedure as an 
educative process for the rank and file. The subject was debated 
in detail at the 1919 and 1922 congresses of the Metal Industry 
Workers’? Union. A proposal to refer strike decisions to a 
plebiscite of union members and to require direct representation 
of locals, together with union representation, in negotiations con- 
cerning collective contracts was voted down, but it was indicative 
of the movement afoot at this time to reduce the central head- 
quarters’ power to a purely consultative and advisory status. 

The employers, on the contrary, were moving steadily to- 
wards a more rational integration of their forces. In 1916 the 
Machine Industry Association, which had been established in 
1896 and had been a pioneer in the collective contract system, 
concluded an agreement with SAF by which it became an affiliate 
with two representatives on the board of the Federation. As 
early as 1906 the Iron and Steel Works Union (Jérnbruksfor- 
bundet) had joined SAF, thereby forging a strong link with the 
factory employers generally, who naturally stood in close rela- 
tionship to the iron and steel works. The consolidation of the 
Machine Industry Association, the largest single employers’ asso- 
ciation, with SAF not only increased its numerical strength, but 
also brought together most of the leading representatives of 
Swedish industry. None could doubt thereafter that SAF more 
than any other group was entitled to speak for the interests of 
employers throughout the country. Its claim of leadership was 
further reinforced when, in 1918, the Central Employers’ Union 
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dissolved, and its members—chiefly employers in the building 
industry—joined the appropriate craft groups already affiliated 
with SAF. 

Thus, although some important employers, such as ship- 
owners and restaurant and hotel operators, continued to main- 
tain their own independent associations, the employers, like the 
workers, consolidated their forces during the period of the war, 
and moved on rapidly toward a period in which the collective 
contract system was to show signs of maturity. 


CHAPTER SEVEN 


Evolution: 


The Period of Maturity 
1922-1933 


Ir was onty after the World War that Sweden developed a 
matured collective contract system. Such a development, how- 
ever, was far in advance of the evolution of labor relations in 
the United States, where national and state labor relations acts 
had not yet been enacted even for the purpose of forwarding the 
collective bargaining process. In Sweden the right to bargain 
collectively had long ceased to be a major issue. It was gen- 
erally an undisputed and recognized right on both sides. The 
third period (1922-1933) brought the collective contract to a 
new high level with only a slight recession following the de- 
pression. The associations lost ground in their membership lists, 
and there was some drop in the number of workers covered by 
collective contracts, but this was nothing to compare with the 
losses following the World War. This generally favorable 
record can be accounted for in part by the prosperity of the 
*twenties, and by the fact that Sweden did not suffer the depres- 
sion so keenly as did other countries. It was also due, however, 
to the fact that the collective contract system was now an estab- 
lished system with a record of success behind it. Aside from the 
general lockout of 1925, there was no major stoppage, although 
the statistics reveal a great number of smaller strikes and lock- 
outs. In this period there was no such dislocation of the price 
level as in 1920-22. On the contrary there was a general fall of 
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the cost-of-living index and a gradual rise, until 1930, in weekly 
and hourly wages and national income.” 

The most important development in this period, which left 
the imprint of maturity upon the collective contract system, was 
the enactment in 1928 of two statutes which introduced for the 
first time a general law relating to collective contracts, and cre- 
ated a judicial tribunal for interpreting and enforcing them. In 
this way, collective contracts received a clear statutory recog- 
nition, while the employer and labor associations which nego- 
tiated them were made, in effect, an integral part of the govern- 
mental mechanism by which industrial relations were to be 
governed on the basis of such agreements. A detailed analysis 
of these newly created institutions will be undertaken in a later 
chapter. It must be pointed out, here, however, that the estab- 
lishment of such a legal basis for the system, amounted, in the 
main, to a confirmation of practice, and was not a radical or 
reformist departure from the path of development which pre- 
ceded. As we have seen, the practice of collective bargaining, by 
1928, had grown enormously since the turn of the century, and 
the right to organize—on both sides—had long been recognized 
by most of the larger employers in industry and commerce as 
the indispensable basis for stabilizing the employer-employee 
relationship for stated periods under the conditions of modern 
capitalist production and distribution. 

When the Collective Contracts Act and the Labor Court Act 
went into effect in 1929, there were more than a half million 
workers whose conditions of employment depended upon the 
terms of collective contracts. More than 17,000 employers were 
similarly covered, and more than 3,000 contracts were in force. 
Unions and employers’ associations, for more than three decades, 
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had been perfecting the process of collective negotiation so that 
at customary seasons of the year—usually the autumn or the 
spring—the bargaining machinery was set in motion in case one 
or the other of the parties to the contract had declared its inten- 
tion of negotiating a new agreement rather than to renew the 
old one. The distinction between legal controversies about con- 
tractual rights (réttstvister) and conflicts over interests un- 
defined by contract (intressetvister ) had become clear in practice, 
although no statute had defined it. It may be concluded, there- 
fore, that the enactment of these laws did not introduce any 
novel principles of substantive law. 

They did, however, introduce an official element into the 
collective contract system by the creation of a significant body of 
adjective law. By outlawing the use of the strike, the lockout, 
and other economic sanctions for certain defined purposes, and 
by commanding the peaceful settlement of controversies over 
the interpretation and application of the contracts, these statutes 
to some extent disarmed the disputants and qualified the prin- 
ciple of self-help. It displaced organized industrial warfare by 
judicial process in large degree. The labor unions, fearing this 
move as a step towards total disarmament and the eventual 
transfer of the power to settle disputes from the arena of com- 
promise to a form of state intervention, the consequences of 
which were unpredictable, at first opposed the new legislation. 
They have now come to accept it; but when the bills were being 
debated in the Riksdag, there were organized demonstrations 
against them, and it was gloomily predicted that the proposed 
legislation would “endanger a sound development in those work- 
ing spheres that collective contracts sought to regulate.”* The 
new legislation did not, in fact, transfer all disputes concerning 
collective contracts to the Labor Court. It left all the so-called 
intressetvister, or disputes over non-legal interests, just where 
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they were before, to be decided by negotiation, or in the last 
analysis, by a trial of strength. 

Nor did it give the Labor Court mandatory jurisdiction over 
all so-called réttstvister, or controversies over contractual and 
statutory rights, for it expressly excluded such jurisdiction until 
the peaceable remedies provided for in the collective contract 
itself, had been exhausted. Many disputes arising under col- 
lective contracts were, and are, decided by ad hoc arbitral boards 
or by direct negotiation between the contracting parties. It is 
undeniable, however—and indeed this is the strength of the 
legislation of 1928—that controversies of a contractual nature 
cannot be settled by a trial of strength. While the state does not 
so intervene as to oust all voluntary efforts at peaceable settle- 
ment of such controversies, it does intervene to prevent an 
attempt to settle them by resort to strikes, lockouts, blockades or 
boycotts. 

The judicial mechanism created by the Labor Court Act was 
well designed to effect a harmonious transition from direct action 
to judicial process in the settlement of labor disputes, not only 
by reason of the careful delimitation of the jurisdiction of the 
Labor Court so as to exclude issues which were not susceptible 
of judicial settlement, but perhaps more importantly because of 
the structure of the Court itself. The Labor Court was built, to 
a large extent, upon the associational structure of the labor 
market, and was consequently grounded in an empirically tested 
social fabric. The chief associations were authorized by the 
Labor Court Act to nominate a majority of the judges, and the 
procedure was designed to bring the associations into the argu- 
ment of cases as well as the enforcement of judgments. The 
Court, therefore, is functionally tied to the sphere of industrial 
relations in which it operates. On the other hand, it possesses 
clear judicial power and is an organ of sovereign authority. 
Since 1929 it has been the indisputable function of a state gov- 
ernmental body, therefore, to intervene in a class of cases 
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defined by law, and to declare a judgment which is binding upon 
the parties, regardless of their pleasure in the matter. 

The legislation of 1928 may be variously interpreted as the 
confirmation of the liberal doctrine of freedom of contract, albeit 
freedom of collective contract; as the ominous extension of state 
intervention in an important economic sphere with consequent 
undermining of group autonomy in industrial relations; or as 
the opening wedge for a new epoch of status in which the asso- 
ciations, originally private and voluntary, now begin to acquire 
governmental power by a gradual process of functional devolu- 
tion. To select any of these hypotheses as descriptive of con- 
temporary Swedish political and economic thought, however, 
is to impress upon the writings and speeches of the great major- 
ity of factual-minded Swedes an abstractness of doctrine which 
does not exist. The Labor Court and the Collective Contracts 
Act were set up in a very practical way and were fashioned out 
of the materials at hand. They were designed to meet an 
immediate need and were in no way a doctrinaire creation. It will 
be time enough to question the validity of the hypotheses just 
suggested, once the whole history of the collective contract 
system is before us. 

The associational structure was strengthened in this period, 
both by increase of membership and economic resources, and 
organizational changes. Moreover, there was a significant exten- 
sion of unionism to fields not yet organized: the clerical and 
agricultural workers, and the lumber workers of the North. 
The associations, finally, began to show distinct signs of con- 
servatism in the use of direct action, which was both costly—in 
terms of strike and lockout insurance—and dangerously dis- 
ruptive of the productive and distributive process of a country 
keenly competing for advantage in foreign trade. 

Between 1920 and 1935, the total capital wealth of all the 
unions affliated with ZO rose from ten million to seventy mil- 
lion crowns, which amounted to a per capita increase from 
thirty-seven to one hundred crowns. The resources of LO 
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increased at the same time from two and a quarter million to 
almost seventeen million crowns. 

The “progressive transition” from craft to industrial unionism 
proceeded much less rapidly than in the second period, but by 
1933, 67 per cent of the workers affiliated with LO were or- 
ganized in industrial unions, while 18.5 per cent were in mixed 
industrial-craft unions. In 1926 a new organization plan was 
adopted which preserved the craft basis in most of the building 
trade unions, except for masons, wood workers and helpers. In 
order to integrate the various groups in the printing trades, a 
“Graphic Industries Cartel” was set up in 1923, combining the 
forces, without dissolving’ the units, of the typographers’, the 
lithographers’? and the book-binders’ unions. Similarly, the 
Swedish Wood and Paper Workers’ Cartel was founded in 1925 
to combine unions of sawmill, paper mill and lumbering workers; 
and in 1926, a cartel called the Codperative Building Trades 
Workers was set up to include sheet-metal workers, carpenters, 
masons, painters, stone cutters, and electricians. Other cartels 
were formed between foundrymen and metal workers, and be- 
tween unions in transportation and the provisions and foodstuffs 
fields. All of these plans were approved by the congress of LO, 
and to some extent met the demand for integration without a 
complete transition to industrial unionism. These combinations 
not only strengthened the hands of the workers in case of eco- 
nomic conflict, but facilitated the process of negotiating collective 
contracts. 

The monopolistic tendencies which threatened at times of 
widespread unemployment to keep prospective members out of 
the unions were condemned by an official declaration of ZO in 
1926, which stated that since a closed union policy was directly 
opposed to the democratic and socialist point of view, the right 
to join should be open to all workers within the ambit of any 
union, and jurisdictional disputes should be avoided.5 


5.S. Hansson, Den svenska fackféreningsrérelsen (Stockholm, 1938), p. 
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_ The employers’ associations gathered strength in this period, 
and evolved a policy of anticipating demands from the unions 
by a collective offensive of their own. Thus, in 1924, a general 
lockout was projected in anticipation of the conflicts which were 
expected to arise at the year’s end, when many collective con- 
tracts were due to expire. Collaboration was difficult because the 
export industries were loath to risk a loss of their foreign 
markets in any stoppage of long duration. The general lockout 
in March, 1925, was successful, however, from the employers’ 
point of view and lasted less than two weeks. In order to finance 
it, the Employers’ Federation had arranged for a bank credit of 
fifteen million crowns.® It was a far cry from this well-timed 
and perfectly managed battle to the General Strike of 1902, 
which had dramatically brought the unorganized employers to 
realize that in union there is strength. The experience of two 
decades had proven the necessity of a strong central organ 
guarding the employers’ interests. As the collective contract 
system expanded in the post-war years, the employers’ asso- 
ciations regularized their fighting tactics and gradually estab- 
lished themselves as permanent institutions. Their adminis- 
trative staffs were constantly enlarged to meet the increasing 
demands made upon them as a clearing house for information 
and consultation among various trade groups, and particularly 
as experts in the art of negotiating collective contracts. 

On both sides, these central administrative staffs, and the 
leaders chosen by the affiliated groups to head the top organiza- 
tions, have developed into a kind of permanent bureaucracy with 
high standards of service and loyalty. No doubt the controls 
necessary for maintaining these standards were implicit in the 
building trades. Hansson, of. cit., pp. 278 ff. See also SOU 1935: 66 (Stock- 
holm, 1935), p- 469- A Royal Commission reported in 1931 that the closed- 
door policy was at first most evident among harbor workers, but had spread to 
the building trades and the foodstuffs and provisions industry, and that while 
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keenly competitive relationship between employers’ and workers’ 
groups. The organizations had to produce results. But there 
was also the significant force of local autonomy within the or- 
ganized camps on each side. Although the employers’ groups 
were in general more highly centralized than the workers’, both 
were compounded of a large number of diversified special in- 
terests which were always concerned to watch the use that was 
being made of the power and resources handed to their central 
agents. Because of this basic concern over individual economic 
interest, and the competitive situation in which the central 
bureaucracies work, it was hardly to be expected that any far- 
reaching movement for “constitutional” control of these central 
powers by the rank and file should have emerged. We have 
seen that centralism versus decentralization had already become 
a subject of debate within ZO, and it must be emphasized that 
the affiliated unions have always insisted upon far more “dem- 
ocratic” control, in the form of the plebiscite, than local em- 
ployers’ groups have done. But this has not prevented the slow 
evolution of central organs upon which, by the very nature of 
the growth of the collective contract system, increasingly heavy 
responsibilities have fallen. For they stand, like great commer- 
cial cities, at points upon which historic economic and political 
forces converge. 

The maturation of the collective contract system in this 
period, in the sense that its salient principles were now laid 
down and recognized to a large extent by law, meant neither the 
decline of autonomy nor the levelling out of the growth of 
contract coverage. In yet other respects experimentation and 
growth were possible. In particular, more satisfactory methods 
had to be found for the adjustment of conflicting claims between 
the blocs of economic interests represented by the associations 
in the labor market, when such conflicts threatened the disrup- 
tion of “socially necessary” functions. The unions were still 
restive under the rule of Article 23 of the Employers’ Federation 
constitution, which left the power to hire and fire concentrated 
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in the employer’s hands exclusively. Nor was the machinery for 
the settlement of the innumerable disputes that were inevitable 
between contracting parties uniform and adequate. The work- 
ing out of these and of other problems which were soon to 
become acute, did not effect any substantial changes in the basic 
structure of the collective contract system as a network of con- 
tracts. The American student, comparing our own development 
with that of Sweden, may well regard the institutions as they 
stood in the period 1922-1933 in Sweden, as possible guideposts 
in the projection of our own future trends. This would not be 
misleading if one were to focus upon the contracts themselves, 
and the methods of negotiating and executing them with the aid 
of certain governmental bodies like the State Conciliation Service 
and the Labor Court. 

On the other hand, it is possible that the peculiar trends in 
the Swedish system which have appeared in the years since 1933, 
and especially the trends which have appeared since the begin- 
ning of the present war, indicate a direction of evolution there 
which may have no parallel anywhere else. This may be due, 
in part, to the isolated situation in which Sweden finds herself 
on account of war. But it may be due, also, to the fruition of 
germinal tendencies which have been implicit in the collective 
contract system all along. We turn now to a consideration of 
some of the most important of these current developments. 


CHAPTER EIGHT 


Evolution: 
Present Trends 


1933-1941 


SINCE 1933, EVENTS HAVE occurred which may make of the 
present period a turning point in the evolution of the collective 
contract system. That system had arisen out of the liberal con- 
ditions of the latter nineteenth century when the doctrines of 
freedom of contract, freedom of association and free enterprise 
prevailed. It arose also in an era of comparatively free interna- 
tional trade. The Swedish economy was a rapidly expanding 
one. Sweden was then at peace with the world and quite free 
from threats of invasion. Democratic and socialist ideas con- 
tributed to the upsurge of the labor movement and gave its 
leaders a rationale of great propaganda value. The labor move- 
ment took concrete form in the rise of the Social Democratic 
Party and the growth of a strong confederation of labor unions. 
At the same time, the liberal ideas of the nineteenth century 
prevailed in the sphere of labor relations, for there was com- 
paratively little state intervention. Except for the notorious 
Akarp Act,’ the adversaries in the labor market were generally 
left to their own devices in determining the employment condi- 
tions of workers. In arriving at a practicable distribution of the 
profits of an expanding and prosperous economy, the interests of 
employers and workers, whose organizations brought about a 
kind of balance of economic power, were compromised and set 
down in numerous collective contracts. 

These agreements, by 1933, had grown into a great corpus of 
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contract law, which was now enforceable by a specially created 
Labor Court. The Labor Court was organically tied in with the 
private associational structure of the labor market. Industrial 
relations in Sweden were thus strongly impressed with a liberal 
pattern. Instead of the government of the labor market by the 
totalitarian authority of the state, the employer-employee rela- 
tion in Sweden continued to rest on free contract. The collective 
contract system, it is true, rested on a structure of private asso- 
ciations and not of freely contracting individuals. But the col- 
lectivities of individuals were both voluntary and autonomous 
associations. They were not, and are not now, governmental 
instrumentalities; nor is membership in them compulsory. Any 
one who wishes to make much of the fact that it has become 
increasingly difficult for the individual worker or the individual 
employer to bargain advantageously in such a system, and that 
there are unofficial pressures which coerce a man quite as effec- 
tively there as do the official mandates of a totalitarian régime, 
has only to compare the detailed working of the two systems to 
see that the differences, even if it be regarded as only a difference 
in degree, are very far-reaching. 

On the other hand, some very significant things have hap- 
pened in Sweden since 1933, which demand a better-than-casual 
comparison between the corporative devices of totalitarian states 
and the associational structure of the Swedish collective contract 
system. ‘There has been enacted, in the first place, a Collective 
Bargaining Act (1936), which for the first time makes it a 
statutory, as distinguished from a contractual, obligation on the 
part of the employer to recognize and negotiate with labor 
unions. In the second place, there is a decided trend toward 
collaboration between the top organizations in the labor market, 
which was first signalized by the Saltsjébaden conferences and 
the Basic Agreement of 1938 resulting therefrom; and later, 
by the signing in 1939 of a normative wage agreement, due to 
the pressure of war and defense, linking wages to the cost-of- 
living index. 
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1. The Collective Bargaining Act? 


The Collective Bargaining Act of 1936 is usually regarded, in 
Sweden and abroad, as a mere legislative confirmation of well- 
established practice. Its chief provisions set up a statutory pro- 
tection of the “right of association” and the “right of negotia- 
tion,” and provide a remedy for the enforcement of these rights 
by civil process in the Labor Court. The Act in effect requires 
employers to recognize all labor unions and bargain collectively 
with them. It does not require the employer to contract with 
these unions; but the tacit assumption is that since the collective 
contract system has been so successful in other fields, it ought to 
be extended to the yet unorganized sectors of Swedish labor. 
The most important of these are the office workers, and the 
salaried employees generally,? as well as agricultural labor and 
the foresters of the North, who are only beginning to be or- 
ganized. The Act therefore, without encroaching upon the 
principle of freedom of contract, attempts to buttress freedom 
of association by legislative mandate so as to encourage the 
further negotiating of collective contracts beyond the categories 
of manual labor. 

Thus stated, the principle of the law is not novel and does 
indeed put in statutory form what had before been left un- 
codified. But it is to be observed that salaried employees, unlike 
those manual laborers who had for years been fighting their 
battle for union recognition with such weapons as the strike, the 
blockade and the boycott, are now given an official weapon to 
be used against recalcitrant employers. The guaranties of the 
statute, of course, are general, and do not apply to any class of 
workers alone, nor even to the employee class alone. It is 
declared that “the right of association shall be left inviolate,” a 
mandate which in principle affects employers’ as well as workers? 
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associations, and obligates each side to respect the right of the 
other to organize and bargain collectively. 

In practice, however, it is the employer, and not the worker, 
who is apt to encroach upon the right of association of the other 
side; and in practice, too, it is no longer the manual workers, 
with some isolated exceptions as in agriculture or lumbering, but 
only the salaried employees, whose right to organize is en- 
croached. There are comparatively few instances within the past 
two decades where stoppages have been due to an alleged attack 
by the employer upon manual workers’ right to organize, or the 
employers’ refusal to recognize unions in this category. How- 
ever, it was reported in 1935 by a select commission‘ for investi- 
gating the question, that salaried employees’ unions were being 
held back by the hostility of employers, on a wide scale, and that 
the orderly development of collective bargaining between 
workers of this type and their employers could not be expected 
without a clear statutory protection of the right to organize and 
bargain collectively. If they were to be left to their own devices 
to struggle for recognition on the same principle of self-help 
as had prevailed for decades among manual workers, very 
serious disruptions must be expected. This would be due in part 
to the peculiar position of salaried employees as subordinate 
officers of administration in business firms, where they occupied 
to some extent positions of trust and were in intimate contact 
with the managerial staff. Strikes, boycotts and blockades carried 
on by unions of such employees had potentialities of social disin- 
tegration which did not exist in respect of direct action by 
manual workers. 

Thus, the Collective Bargaining Act was adopted not merely 
in order to codify existing practice, but to lend state assistance 
to salaried employees and others who preferred civil action in 
the Labor Court to a trial of strength with unwilling employers, 
so that they might build their own unions and deal with em- 
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ployers on a collective rather than an individual basis. The 
degree of state intervention represented by this statute is cer- 
tainly mild. It prescribes no penalties and provides for no 
prosecution by public officers. Nor does it provide for any ad- 
ministrative agencies to enforce the rights and obligations set 
forth. The initiative, with one, exception, must come from the 
aggrieved private party. 

The exception concerns recalcitrant employers who refuse to 
negotiate with unions registered with the Social Board under 
the terms of Chapter III of the Act, in which case the Labor 
Court, after having been advised of such refusal by the Social 
Board, may summon the employer and enforce the law by a 
judgment. Otherwise, the power of the state may be imple- 
mented by aggrieved unionists only if they can make out their 
own case against the employer. If they succeed, a judgment may 
be handed down ordering reinstatement of the employee if he 
has been dismissed for union activities, or requiring recognition, 
in case the employer refuses to bargain collectively. 

The Act introduces a new procedural element for the enforce- 
ment of a long-established and conceded right of association. 
Before 1937, when the Act went into effect, no such suit could 
have been entertained by the Labor Court unless the parties 
involved were bound by a collective contract in which, expressly 
or impliedly, there was a mutual obligation to respect the “right 
of association.” Most contracts had such a clause, and the Labor 
Court has held that it must be implied, if not expressed, by the 
very nature of the collective bargaining process by which the 
contract was negotiated in the first place. Since 1937, however, 
action may be brought against an employer in the absence of 
any such contractual obligation, for it can stand upon the statu- 
tory rule alone. The effect of this change in the adjective law 
was, indeed, to introduce no new substantive right; but it did 
relieve the aggrieved party of the necessity of sustaining his 
claim by resorting to direct action. The struggle for recognition 
is thus transferred from the field of battle to the courtroom. 


PRESENT TRENDS I21 


Whatever may be said of this change in the law as a step toward 
industrial peace, it is undeniable that it substitutes state authority 
for private power as a sanction for the right of association. 

The Act of 1936 has been interpreted by the Labor Court in 
only some thirty cases, in few of which the employer has been 
found guilty of violating the employees’ right of association. In 
these cases, some of which are analyzed in a later chapter, it 
has been difficult to prove a violation of the right, and experience 
soon revealed that the remedy provided in the Act was not 
adequate. Accordingly, an amendment was adopted by the 
Riksdag in 1940 authorizing unions as well as individual em- 
ployees to bring actions under its provisions. Unlike the con- 
tractual right of association, which is enjoyed by unions as en- 
tities by reason of the fact that they, and not individual workers, 
are signers of the collective contract, the statutory right is 
regarded as a purely personal one which cannot be claimed by 
a union as such. The new amendment does not disturb this 
distinction between the collective character of the contractual 
right of association and the individual character of the statutory 
right, but it does allow a union to vindicate one of its own 
member’s statutory right in a civil suit before the Labor Court. 

It is too soon to pronounce judgment upon the Act of 1936 
and its 1940 amendment, but it seems improbable that the exten- 
sion of the collective contract system to the new sector of 
salaried employees can be achieved this way. The Act clearly 
disarms employers who were wont to prevent the spread of 
unionism to the white-collar class of workers by outlawing any 
open or covert attacks upon their right to organize. But it is 
one thing to set legal obstacles to such attacks, and quite another 
to bring about the necessary conditions for a normal expansion 
of the collective bargaining process in this field. Undoubtedly 
the statutory protection was a necessary step in this direction, 
but it is also obviously an insufficient one. 

The main impetus behind such an expansion of the collective 
contract system must come from the salaried employees them- 
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selves. For many reasons the drive to organize these workers 
has not moved with the same rapidity as the organization of 
manual laborers. By tradition they have held themselves aloof 
from the laboring classes, yet they have not been identified with 
the proprietor and top managerial groups. Their midposition® 
was due in part to their education and social standing; and the 
ambition, which many of them entertained, of rising into the 
top level, prevented an outright acceptance of the labor move- 
ment as their own. The professional training of many of them 
such as pharmacists, nurses, and the technical personnel in in- 
dustrial plants and the communication and transportation system, 
tends to set them apart from wage earners, and even from skilled 
workmen who do manual labor. Their work tends to be staff 
and not line work. They often occupy administrative posts 
which bring them in constant personal touch with the manage- 
ment and the owners. Their efforts to organize are apt to be 
looked upon as a sign of disloyalty. 

Several causes, on the other hand, have contributed to their 
self-organization for the improvement of their status. The great 
success of the labor movement and the rise of unions to a posi- 
tion of authority and respect is undoubtedly one, although it can 
scarcely be measured. Another is the rapid increase in their 
numbers due to the rise of large-scale industry where many pro- 
fessionally trained workers find themselves in much the same 
position without much prospect of advancement. The example 
of successful organization of this class of employees in Germany 
and Austria has been noted by some Swedish observers. But the 
most important factor of all is probably the clear disadvantage 
in point of wages, which they suffer in contrast with the or- 
ganized manual workers, and the hope that collective bargaining 
will increase their salaries at better their employment con- 
ditions. 

5. The position of the clerical and salaried workers is discussed in Croner, 


cited in note 3 above, and in Per G. Stensland, Tyjdanstemdnnens ekonomiska och 
sociala problem (Stockholm, 1938). 
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DACO, the Central Federation. of salaried employees’ asso- 
ciations, has grown rapidly since the enactment of the Collective 
Bargaining Act, and to a large extent because of it. The em- 
ployers, moreover, have begun to perfect their own organiza- 
tional structure in order to negotiate with the group. Two 
federations have been founded for this purpose—Képmdnnens 
Garantiforening in 1936, and Bankernas Férhandlingsor- 
ganisation in 1937. Many employers who had already be- 
longed to affiliates of the Employers’ Federation, which dealt 
chiefly with unions of manual workers, now also belong to these 
new associations which specialize in negotiating with the unions 
of salaried employees. But the employers are slow to admit the 
wisdom of collective contracts in this field, and although new 
contracts are being written every year, many of them do not 
touch the essential question of salaries and are confined to pro- 
visions concerning holidays, pensions, overtime and the arbitra- 
tion of disputes. This question of salary is thus left to be deter- 
mined by individual agreements. Except for the unions of fore- 
men, with whom the employers cannot negotiate as they might 
with other employees on account of their position as agents of 
management, all the salaried workers’ unions aim toward full 
collective contracts regulating the wage scale. But it is doubtful 
that without the strike—a weapon they are disinclined to use— 
they can bargain as effectively as labor unions have done. 

In the absence of any reserve coercive: pressure of this kind, 
the salaried employees must depend upon other resources for 
negotiating advantageously with the other side. They are not 
anxious to invite further state intervention for the purpose of 
setting a “just” salary level. It is therefore one of the interest- 
ing questions as to the future of collective bargaining in this 
field, what ingenious devices will be hit upon to carry on the 
perennial struggle over employment conditions, by relying upon 
the principle of self-help. Already there has been a degree of 
consultation upon this problem between DACO and LO. It is 
by no means certain that the manual workers would always go 
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along with the salaried employees in a demand of the latter for 
higher salaries; yet any direct action on their part for this 
purpose would almost always require the codperation of the 
older unions in order to be successful. The new salaried em- 
ployees’ unions could not face the old established employers’ 
associations, with their considerable war-chests, alone. Some- 
thing may be done by subtler pressures, such as propaganda. 
These possibilities are still far from having been realized, but 
the leadership of these new associations is both alert and intel- 
ligent, and, barring disruption of the Swedish system, they may 
yet build an associational structure of considerable political and 
economic power. 

The process of collective negotiation extends even into the 
class of governmental employees, and there has been a consider- 
able growth of associations for the purpose of safeguarding their 
interests. So far as the development of the collective contract 
system is concerned, however, a clear line—clear, at least in prin- 
ciple—must be drawn between government employees who are 
“subject to official responsibility” (underkastade ambetsman- 
naansvar ) and those who are not. The former, who occupy, in 
general, positions of authority, are entrusted with the exercise 
of special governmental powers, and enjoy permanence of ten- 
ure, and have a reciprocal obligation to perform the functions of 
their office as agents of the state continuously, without interrup- 
tion. The Penal Code® prescribes heavy penalties for misfeasance 
and malfeasance in office in the case of such civil servants, a pro- 
vision which effectively deprives them of the right to strike. They 
cannot make collective agreements governing employment condi- 
tions with state and local authorities, for they do not stand in 
the relation of free bargaining agents with such authorities. 
Their right to negotiate is not the same as the right of other 
governmental employees and employees in private enterprise to 
bargain collectively. 

According to Swedish jurisprudence, the “right of association” 


6. See Chapter 13, “The Limits of Industrial Warfare.” 
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and “right of negotiation” of employees—public and private— 
other than those who are “subject to official responsibility” is 
understood to be one which is merely confirmed by the Col- 
lective Bargaining Act of 1936, whereas the right of responsible 
public employees to negotiate with their superior authorities 
exists only when it is expressly granted by law. Such grants of 
the right to negotiate with the appropriate governmental author- 
ity, to which they are subordinate, have been made for members 
of the national civil service in 1937, and of the local civil service 
in 1940. But these grants do not include any authorization for 
the conclusion’ of collective contracts. The salaries and employ- 
ment conditions of these officers are set not by contract but by 
government orders. 

Government employees who are not subject to official re- 
sponsibility, on the other hand, are presumably protected in 
their right to bargain collectively by the Collective Bargaining 
Act of 1936, and their associations have in a number of instances 
made collective contracts with national and local authorities as, 
for example, the contract between the State Railways and the 
Railwaymen’s Union regulating wages for shop and maintenance 
workers. They are free to use pressure, as with the strike, the 
boycott and blockade. The nationalization of certain economic 
activities, such as railroad transportation and tobacco manufac- 
ture, has not worked a proportionate diminution in the ranks of 
organized labor. 

Considerable confusion prevails as to the application of the 
principle of “official responsibility.” It has even been debated 
recently’ whether the principle itself was an adequate basis for 
distinguishing between government employees who may enjoy 
the right of negotiation through unions of their own choosing, 
and those who may not. The Local Government Employees’ 
Collective Negotiation Act® of 1940 was drafted on the assump- 

7. Kungl. Maj:ts proposition till riksdagen med férslag till lag om fér- 
handlingsratt for kommunala tjansteman. 1940: mr 4. 


8. Lag om férhandlingsratt fér kommunala tjdnstemdén, den 17 maj 1940. 
Svensk Férfattningssamling 1940 mr 331, S$. 633. 
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tion that alternative bases of classification were impracticable, and 
that uncertain as was the precise extent of the category of em- 
ployees “subject to official responsibility,” there were certain 
guide-posts in past practice and in judicial decisions by which the 
line could be drawn from case to case. With due allowance for 
the indistinctness of this line in certain sectors, we may safely 
conclude that the collective contract system may not rise in its 
future growth above that theoretical ceiling. It cannot expand 
so as to include government employees who are, to speak 
broadly, official and not merely auxiliary to the official governing 
function. 

Without attempting at this point to prick out that line, it is 
pertinent to suggest that no such line could exist in a totalitarian 
régime, where the distinction between the official and the non- 
official fades to nothing, and that it has meaning only in a con- 
stitutional system where a hardy growth of private law persists. 
For the collective contract system with its freely contracting 
groups, is necessarily rooted in private, and not in public law. 
The parties must be in some sense on an equality with respect 
to each other, though both may be subordinate in relation to the 
state. But if they are mere instruments of the sovereign, they 
cannot be bound by enforceable mutual obligations. To the ex- 
tent that the state expands its reach to include more and more 
functions as public, and not private, the men who carry them 
out must be regarded as so far “subject to official responsibility” 
as to exclude them from any true bargaining situation. It is quite 
remarkable that in Sweden, where state collectivism is so much 
talked of by the leaders of the largest party, and where gov- 
ernment ownership and operation of economic enterprise has 
been extended to include far more than it has in the United 
States or in England, the right of negotiation is so jealously 
guarded even in these government-operated areas. It may be 
doubted whether the collective contract system could be pre- 
served in the face of complete socialization of production and 
distribution, and it is perhaps arguable that the security of some 
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government employees in their right to organize and bargain 
collectively is directly dependent upon the example of union 
labor in private enterprise. In any case, the Swedish system re- 
veals that a considerable degree of nationalization in the eco- 
nomic sphere is consistent with the right of association and 
freedom of contract between associations of workers and govern- 
ment agencies. That the line between government employees 
who may, and those who may not, bargain collectively, is a 
movable one, and movable, moreover, by the legislative power, 
is not a fatal flaw. In American jurisprudence it would probably 
be so regarded, for the only substantial guaranty would be a 
constitutional guaranty of the right. It is enough to observe, in 
this connection, that fundamental rights in Sweden are supposed 
to be protected by the Riksdag and not by the courts, primarily. 
The history of the right of association in both countries suggests 
that judicial review is no stronger reed to lean upon for this 
purpose than legislation. 


2. Collaboration 


The collaboration between organized labor and organized em- 
ployers, which has occurred within the past decade, must be 
regarded as of the greatest political significance. Although it 
has come about as a practical answer to immediate and practical 
problems, collaboration between the great collective adversaries 
in the labor market may lead to a new social orientation of the 
whole collective contract system. The tendency of the top or- 
ganizations to complement the technique of conflict with the 
process of codperation has emerged at about the same time that 
representatives of the organizations have begun to occupy admin- 
istrative and judicial positions on national governmental bodies. 
Thus collaboration has paralleled the gradual rise of the asso- 
ciational structure to a quasi-public status. The top organizations 
gradually accumulate a degree of power and responsibility which 
perforce makes of them something more than purely private 
agencies. They stand for major blocs of interest in Swedish 
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society. The struggle between them is no longer regarded as an 
ordinary controversy, the settlement of which is necessary pri- 
marily ta keep the peace. It is not only a question of order; it 
is a question of distributive justice. Nor is economic advantage 
the sole stake in the conflict between them. There are less 
tangible, but no less real, questions of prestige, social status, 
political power and educational opportunity. If the conflicts in 
the labor market do not fit neatly into the Marxian pattern of 
the class struggle, it is undeniable that there are usually aligned 
against each other rather clearly distinguishable social groups. 
No one who visits Sweden can help observing the dignity and 
self-respect with which the “laboring classes” conduct them- 
selves. It is not that they enjoy, by a “trickling down” process, 
a higher standard of living because Sweden had become a very 
prosperous country in the twentieth century. They enjoy what 
they in general regard as a just share in the distribution of the 
elements in a “good life.” 

There is a notable absence of bitter class feeling or any up- 
surge of social discontent. The comparative harmony which pre- 
vails is due, in large part, to the fact that the workers’ interests 
are represented and not merely cared for. Their place in Swed- 
ish society is clearly defined, not simply by an abstract doctrine 
of social justice, but by a concrete and visible operating structure 
of associations. As we have seen, this crystallization of the labor 
movement into an aggressive labor organization led to a de- 
fensive alliance on the side of employers. It can no longer be 
said that the forces so drawn up are battalions. They are, if need 
be, fighting corps; but they are indisputably also agents of social 
administration in the broad sense, and recently they have been 
drawn specifically into the official governmental process. They 
remain private associations in law. They assume a certain quasi- 
public status in fact. 

The rise of the associations of employers and workers to this 
quasi-public position can be seen in two types of developments. 
The outright statutory authorization of representatives of these 
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associations on government organs, and the devolution of certain 
disciplinary responsibility upon them, as in the Collective Con- 
tracts Act and the Labor Court Act of 1928, is one type. Here the 
associations are directly brought into the process of government 
on a functional pattern. No less important from the standpoint 
of the analyst of governmental processes is the deliberate setting 
up by these private associations, on their own initiative, of special 
regulatory mechanisms for self-government in order to forestall 
state intervention. The former type of development involves a 
certain officialization of the associations, whereas the latter brings 
the associations into the governing process quite unofficially, 
though none the less certainly. It does so, however—and this is 
of first importance—without any devolution or any statutory 
authority; it represents therefore a very significant modern 
application of the venerable tradition of self-government of 
which the Swedes are justly proud. 

The most outstanding instances of self-government by col- 
laboration between employers’ associations and labor unions are 
the Basic Agreement of 1938, adopted by the top organizations 
of both sides after a series of conferences at Saltsjébaden, and 
the Index Wage Agreements adopted in 1939 and 1940. 


3. The Baste Agreement® 


The Basic Agreement is the first formal pact between the 
Employers’ Federation and LO. It becomes a binding collective 
contract for such affiliates of the top organizations as may ratify 
it. It was signed by the two top organizations on December 20, 


g. The Basic Agreement (Huvudavtalet) has been the subject of much com- 
mentary. The following account rests in part upon interviews in Sweden with 
those directly participating in the Saltsjébaden conferences and in part upon 
the following: Svenska Arbetsgivareféreningen, Redogérelse for huvudavtalet 
mellan Svenska Arbetsgivareféreningen och Landsorganisationen 1 Sverige 
(Stockholm, 1939); Arnold Sédlvén, Huwvudavtalet (Landsorganisationens 
skriftserie nr 50) (Stockholm, 1939); Landsorganisationen, Huvudavtalet 
(Stockholm, 1939); Valter Aman, Paragraf 23 (Landsorganisationens skrift- 
serie nr 51) (Stockholm, 1939) 3 sit Sa mas Studiebrev: Huvudav- 
talet (Stockholm, 1939). 


130 THE GOVERNMENT OF LABOR RELATIONS IN SWEDEN 


1938, after an extended collaboration between their representa- 
tives on what was called the Labor Market Committee. 

This committee began its work in the spring of 1936, and 
continues periodically to meet at Saltsjébaden, where the del- 
egates live together for several days at a time and thresh out 
common problems under the favorable conditions provided by a 
comfortable Baltic resort hotel somewhat isolated from the 
routine of the capital. There they mingle quite informally and 
discuss together with considerable candor a wide range of issues 
between employers and workers, inviting economists and other 
experts to join them from time to time, and probing in a 
comparatively leisurely way the possibilities of perfecting the 
autonomous associational structure which supports the collective 
contract system. They are not bound by any rigid agenda, but 
the core of their purpose is clear enough: to alleviate some of 
the most troublesome frictions between the two major interests 
in the labor market and to contrive methods of compromising 
these interests less costly to themselves and to society. And, it is 
important to add, they propose to do this by themselves without 
state intervention or legislative compulsion of any kind. 

The Basic Agreement may therefore be regarded as a kind of 
instrument of functional self-government. It creates a new 
private governing body—the Labor Market Board—to which 
certain disputed matters are to be referred in the hope that, if 
they are thus settled, the case for state intervention in the affairs 
of the labor market, in order to preserve the peace and protect 
the rights of parties directly and indirectly involved in labor 
disputes, will be proportionately weakened. It provides, in the 
second place, for a uniform system of negotiation between unions 
and employers and their associations. It prohibits, thirdly, direct 
action in certain circumstances in order to protect individual 
rights. In the fourth place, it proposes to set limits to conflicts 
which threaten essential social services. Finally, it attacks the 
delicate question of layoffs and dismissals. The Committee, in 
entering these controversial fields, tackled the chief issues which 
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have led, in the Riksdag, to repeated efforts on the part of 
protesting minorities to push through comprehensive regulatory 
laws governing employer-employee relations. 

The Labor Market Board consists of six members, three of 
whom are appointed by the Employers’ Federation and three by 
LO. A like number of deputies, or substitute members, are ap- 
pointed, and may serve in the absence of the regular members. 
The term of office is three years. Special members may be 
appointed to sit on the Board to represent the specific associa- 
tions involved in any dispute concerning layoffs or dismissals. 
A quorum consists of the full bench of six members, but a 
majority can decide the issues before the Board. In arbitral 
awards, an impartial chairman is to be summoned when a 
majority cannot agree. A secretary is appointed from each of 
the top organizations, and the minutes are signed by both 
parties. The Board is presumably a permanent body since the 
Basic Agreement which creates it continues automatically to be 
binding upon the signatories, who must give six months’ notice 
of cancellation. No affiliate, however, may cease to be bound 
by the Agreement, once it has been ratified, so long as it is also 
signatory to a collective contract in which wages are prescribed. 
The Labor Market Board is thus made a part of the regulatory 
mechanism of the collective contract system for all signatory 
associations, and its importance as a central private governing 
organ for the labor market will grow as the affiliates of both 
top organizations progressively subscribe to the agreement. No 
provision is made for ratification by unions or employers’ asso- 
ciations outside ZO and the Employers’ Federation, and they 
are not represented on the Labor Market Board. 

Many collective contracts provide for the negotiation and arbi- 
tration of disputes between the parties, but there is a great 
diversity of such clauses and some of them are inadequately 
drafted. The Basic Agreement provides a uniform procedure 
for negotiation and arbitration. It would make negotiation oblig- 
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atory. When the controversy is a jural dispute’? over which 
the Labor Court would have jurisdiction, resort to the Labor 
Court is precluded until the parties have either carried through 
the prescribed negotiatory procedure or have mutually agreed 
to suspend it and seek a judicial settlement. Such a provision 
was often to be found in collective contracts; it now enters into 
contracts of all who subscribe to the Agreement. When the 
controversy does not involve a jural dispute, but rather a dispute 
over “interests,” as, for example, a controversy over the terms of 
a proposed contract or a matter untouched by an existent contract 
between the parties, direct action is precluded unless it appears 
that an attempt at settlement has been unsuccessful. 
Negotiatory procedure is prescribed in detail. It must begin 
with a meeting between the local labor organization or factory 
unit and the employer. Failing settlement here, the dispute 
must be taken up by the central union not later than two months 
after the close of local negotiations. Failing settlement in cen- 
tral negotiations, a jural dispute must be taken to the Labor 
Court within three months, while in a non-jural dispute (im- 
tressetvist ), the aggrieved party must give notice of any direct 
action that it intends to take within three months. To overrun 
the time periods prescribed is to forfeit the right to use strikes, 
lockouts, boycotts, blockades or other sanctions, in the case of 
non-jural disputes; as to legal controversies, the effect of these 
provisions is simply to expedite their settlement, since the use 
of direct action here is already made unlawful by statute. Delay 
in commencing negotiations, from the time an application is 
made, may not be longer than two weeks, in local negotiations, 
nor three weeks at the center. A prescriptive rule invalidates 
any claim against the other side which is made more than two 
years after the event upon which the claim is based, and more 
than four months after the claimant has first had knowledge 
of it. The claimant here referred to is the employer or his asso- 
ciations, or the labor union or local, but not the individual 
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worker. The negotiatory procedure here described does not 
apply to matters over which the‘ordinary courts have juris- 
diction. 

The use of direct action, such as the strike, the lockout, the 
blockade and the boycott, is carefully circumscribed in some 
situations and completely excluded in still others. The Basic 
Agreement does not attempt to regulate direct action used in the 
usual course of negotiating a wage agreement or its renewal, 
or for sympathetic support of affiliated associations, and repre- 
sents, therefore, no surrender of the traditional weapons of 
industrial warfare. It does represent an important measure of 
self-restraint, on the basis of well-considered mutual compro- 
mise, in carefully defined areas. In no case, moreover, may 
direct action be undertaken by a local organization without the 
approval of the central union or association. Headquarters are 
removed from the scene of strife and central officers are apt to 
take a broader view of the dispute. The effect of this proviso is 
to diminish local flare-ups and centralize responsibility for the 
use of economic sanctions. 

The rights of individuals are to be protected by clauses which 
forbid any strikes, lockouts or other sanctions whatever for the 
purposes of (a) condemning the religious or political views of 
employers or workers, (b) preventing them from appearing 
before a court or other public authority, from giving testimony, 
assisting a public officer; or for retaliation on account of any of 
these things, (c) retaliating against anyone on account of his 
part in a previous dispute, (d) forcing anyone who runs an 
enterprise or is doing a piece of work only with the aid of his 
family, to hire outsiders, (e) seeking undue advantages, 
whether, for example, by extortionate demands upon an em- 
ployer for unnecessary labor, or threats of discharge against 
workers on account of legitimate demands for wages due, 
(f£) bringing pressure to bear upon “neutral third parties” in 
certain instances. 

“Neutral third parties” are persons or groups not imme- 
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diately involved in the dispute who are not expressly defined by 
the Basic Agreement as “unneutral.” The right to treatment as 
a neutral is lost to one who, as a member of an association in- 
volved in the dispute, disregards his obligation to it and gives 
advantage to the other side by so doing. (A worker who con- 
tinues on the job at “protective work,” in order to prevent 
damage to the plant or the public, ates his union is on strike, 
is excepted). It is lost also to workers who continue upon a 
legally blockaded job; to employers who hire workers that have 
been blockaded by the employer, party to the dispute; to those 
who are partners in the enterprise involved, or have a controlling 
interest; and to a corporation in which the disputant owns shares 
or in which it (or he) has a joint interest. 

Against neutral third parties there must be no direct action in 
the process of negotiating either a collective or an individual 
contract; nor is it allowable to coerce them in jurisdictional dis- 
putes between unions or employers’ associations, or in attempting 
to force membership in an organization upon someone or to 
force him to withdraw from an organization. The neutral third 
party in the latter kind of dispute may be an employer. 

Socially important functions such as fire protection, the supply 
of utilities such as gas and electricity, and the provision of key 
products in national emergencies, cannot be interrupted by labor 
disputes with impunity. The Basic Agreement does not enu- 
merate such functions. All attempts to do so have been unsuc- 
cessful. The decision must be made from case to case. This 
task is devolved upon the Labor Market Board, which must 
consider whether, in any situation brought to its attention by the 
top organizations, or by a public authority, a “protection of a 
public interest is called for,’ and whether the conflict should 
be prevented or stopped. But the Board is not authorized to 
issue orders to implement its findings and conclusion, and the 
taking of appropriate measures is expressly reserved to the 
association directly involved. 

On the one hand, this collaborative effort to pacify the labor 


PRESENT TRENDS 135 


market by purely voluntary effort may perhaps be hailed as a 
triumph of twentieth-century liberalism before the threats of a 
new statism. Certainly the Saltsjsbaden conferences were stim- 
ulated by repeated demands from conservative and neutral 
sources for legislation curbing the use of strikes and lockouts, 
culminating at last in the Nothin Commission Report™ in 1935 
in which it was proposed that the alternative to such legislation 
was some kind of self-policing by the unions and the employers’ 
associations themselves. This alternative was naturally the more 
palatable for the union leaders and the chief spokesmen for 
employers’ interests. But collaboration on ways and means was 
not easy. Within the ranks of both sides, suspicion lurked that 
eternal struggle was the only path to the security of one’s 
interests, and at times the rebels burst out in defiant condemna- 
tion of any collaboration between the ancient enemies. In the 
top organizations, this doctrine of conflict has given way before 
the practice of compromise, but it is too soon to say whether the 
rank and file, especially of labor, will accept it, for not many of 
the unions have yet ratified the Basic Agreement. 

If the rise of the collective contract system is taken in his- 
torical perspective, it is fairly clear that the rebellious minority 
who wish to perpetuate industrial warfare are looking backward 
and not forward, and that the present stage of collaboration has 
been reached progressively over decades of collective bargaining. 
Once it is admitted that unions and employers have sufficient 
common ground upon which to build collective contracts, it is 
hard to see why a comprehensive agreement cannot be reduced 
to concrete terms defining the basic principles upon which all 
operate without disrupting the economic system or inviting state 
intervention to preserve order in the labor market. 

Yet here, precisely, it may be asked whether the kind of col- 
laboration envisaged in the Basic Agreement is not so extensive, 
in terms of a coverage of vast numbers of workers and em- 
ployers, and so penetrating, in terms of the imposing structure 
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of private government which it may eventually erect, as to stir 
the doubts of those very liberals who have hailed it with satis- 
faction because it has made state intervention unnecessary. The 
theoretical implications of powerful private combinations which 
become states within the state have not aroused much comment 
in Sweden. But it is relevant to observe that in other countries— 
notably in Germany—where the labor market associational struc- 
ture became powerful enough to arouse widespread recrimination 
against the “privileged” unions, the threat of state intervention 
became real just because a kind of private government had 
reared itself in the midst of the Republic.?? 

Collaboration of this kind, in short, in which the great asso- 
ciations of the labor market consolidate their efforts to render 
state intervention superfluous, may possibly end with over- 
whelming political reaction against the very product of the 
ambitious non-interventionists’ self-government. A certain way 
to avoid such a reaction would be the atomization of the forces 
of labor and capital so that “natural economic laws” could 
govern for the eventual welfare of all. Such a radical solution 
would not be conceivable in Sweden. Obviously the Swedish 
development is in the opposite direction. Not less, but more, 
combination is the trend there, albeit combination of a volun- 
tary sort. Will the collaboration of Swedish associations lead 
sooner or later to a combination, the power and exclusiveness of 
which will provoke strong governmental action against it? 

The kind of combination which one sees in the Basic Agree- 
ment does not appear to offer any substantial grounds for 
fearing such a reaction. Those provisions of the Agreement 
which are described above contemplate nothing in the nature of 
monopoly or a disruptive “state within the state.” Exception 
can hardly be taken to voluntary efforts of this kind to reduce 


12. But the unions and employers’ associations of Germany had not the same 
autonomous position as the Swedish associations; on the other hand, the col- 
lective contracts which they concluded were sometimes extended by law to 
cover non-contracting parties, something which did not happen in Sweden. See 
Frieda Wunderlich, Labor Under German Democracy (N. Y., 1940). 
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the extent and intensity of open struggle, nor can there be any 
cause for alarm in the fact that the leaders on both sides have 
fraternized at Saltsjsbaden. Mutual animosity between them 
is not the prerequisite of a maintenance of the balance of power 
between employers and workers. Such fraternization would 
certainly undo any plans for a war of classes, if the labor unions 
are to carry on a fateful struggle to the death with capitalists. 
But it is quite obvious that this is not the intention of the leaders 
of LO. The Basic Agreement rests upon the assumption that 
while the interests of both sides are likely to conflict in many 
instances, it is to the advantage of each, without attempting to 
destroy the other, to compromise those interests peaceably. 
Behind the new program of negotiations there remain the 
potential weapons of the strike and the lockout, however, and 
the Basic Agreement implies no intention of surrendering them. 
It is a pact of self-restraint, but with express saving clauses by 
which the old method of a trial of strength may be resorted to. 
There is no germ of monopoly here. 

That part of the Basic Agreement which pertains to layoffs 
and dismissals, on the contrary, suggests the germ of a returning 
status in its proposal for protecting the tenure of employees. 
There the issue is the security of the worker in his job. Against 
the worker’s quest for security there is the demand for the enter- 
priser for freedom of action in recruiting a skilled and loyal labor 
corps. The employer clings tenaciously to his right to hire and 
fire without hampering limitations, not on account of a pater- 
nalistic cast of mind, but because the management is concerned 
basically with profit-making in a competitive system. It cannot 
afford to risk the loss of markets by burdening itself with a pay- 
roll on which workmen are privileged to remain simply because 
they are union members and without reference to their produc- 
tive capacity. The keen competitive situation in which a large 
percentage of Swedish employers have found themselves, de- 
pendent as they are upon foreign trade, has always been a force- 
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ful argument for giving the management a comparatively free 
hand in the recruitment and replacement of personnel. 

This is an argument which the workers themselves under- 
stand because of an admirable system of workers’ education 
which the unions have effected for the rank and file. A dis- 
cussion of the relation between, labor cost and competitive prices 
is not unusual in negotiations over a wage agreement. Labor 
recognizes that tenure for the incompetent is not consistent with 
efficiency in the production which has raised the standard of 
living in Sweden to remarkable levels. 

The right of the employer “to engage and dismiss workers 
at his own discretion,” therefore, which was expressly afirmed 
in the December Compromise of 1906, and which remains today 
as a part of Article 23 of the constitution of the Employers’ Fed- 
eration, is regarded as a basic and irrevocable right of manage- 
ment in competitive enterprise. It is defended, moreover, as a 
corollary of freedom of contract, since the employer, as well as 
the employee, is presumed to be free to sever the employer- 
employee relationship at any time. The qualifications of this rule 
are few and exceptional. The most important is that which the 
employers expressly recognized in 1906: the worker must not 
be discharged merely on account of his union affiliation. 

This was the effect of the so-called “association clauses” in 
collective contracts, which in practice obligate the employer not 
to discharge a worker because of his union afhliation. The new 
Basic Agreement now adds a further qualification by ensuring 
a uniform procedure for reviewing cases of layoff and dismissal 
and by providing for a specified period of notice before the 
employment relationship can be severed. It tends, therefore, to 
throw about the employed worker a certain protection which has 
no necessary relation to the competitive rights of unemployed 
workers, and which might conceivably be the entering wedge 
for a future closed system governed by corporative organs to 
whom all questions of tenure might be entrusted. 

This, however, is purely a hypothetical caveat, and a strict 
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reading of the terms of the Basic Agreement leaves no ground 
for fear that such a closed system can be introduced under its 
provisions alone. As a spokesman for the Employers’ Federa- 
tion has expressed it, the provisions of the Basic Agreement: 

“. . . are grounded on the legal premise which remains undis- 
turbed by the Agreement, that the employer, as well as the worker 
who is employed for an indeterminate period, is free to sever the 
employment relationship after having given such due notice as may 
have been agreed upon. This freedom [of action] inheres in the 
very concept ‘employment for an indeterminate period,’ and is thus 
independent of Article 23 and the contractual provisions which arise 
therefrom concerning the right of management, and which confirms 
this legal relationship. The employer’s juridical right freely to give 
notice of discharge and layoff is thus not limited by the Basic Agree- 
ient.:* 


It is added that the Agreement does provide “a reasonable 
degree of security in employment and aims therefore imme- 
diately to set up a certain control by which the organizations 
in which the employer has actually misused his liberty to dis- 
charge and lay off an employee may flexibly set things aright.”"4 

It has been said, on the other hand, by the leading legal 
adviser for the unions, Arnold Sédlvén,’® that the Basic Agree- 
ment does effect substantial changes in the employer’s freedom 
of action under Article 23. The right to discharge meant also 
the right to discharge without reasons given; and it was so held 
—independently of any contractual provision growing out of 
Article 23—by the Labor Court in 1932.18 The Court at that 
time declined to inquire into the real cause for dismissal, as to 
its legality, since the complainant had shown no probable cause 
to suppose that there was any veiled attack upon the right to 
organize, even though the employer refused to offer any reason 


13. Svenska Arbetsgivareféreningen, Redogérelse fir huvudavtalet mellan 
Svenska Arbetsgivareféreningen och Landsorganisationen i Sverige (Stock- 
holm, 1939), p. 13- 

14. Loc. cit. 

15. Sélvén, Huvudavtalet (Stockholm, 1939), p. 147. 

16. Arbetsdomstolens domar: mr 100/1932. 
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for giving notice. Mr. Sédlvén points to the new requirements 
of notice and hearing as substantially qualifying this broad right 
of the employer to discharge or lay off employees at will. 

The employer must warn the local or factory union represent- 
ative of a proposed discharge or layoff at least one week before 
notice is given, in the case of workers who have been employed 
for a year or more. This rule does not apply to seasonal 
workers, to workers employed for a stated period only or to 
complete a given job, or to dismissals due to misconduct. In all 
other cases the employer must communicate his intention of 
laying off or dismissing anyone to the union representative duly 
designated by the workers to receive such warnings. Even when 
the reason for discharge or layoff is slack work or the alleged 
incapacity of the worker, warning of notice is required. Thus, 
if workers entitled by the collective contract to a week’s notice 
are to be laid off on account of business conditions, the employer 
must, under the terms of the Basic Agreement, give two weeks’ 
notice. It is provided, however, that when a drop in production 
is due to loss of orders or to transportation stoppages and the 
like, warning must be given as soon as possible, a period which 
might presumably be a subject of judicial inquiry. For neglect 
in observing the warning period or for refusing to confer im- 
mediately with the union representative if requested to do so, 
the employer may be sued in the Labor Court. 

Either the employer or the union representative may request 
a conference between the two on the reasons for dismissal or 
layoff. If it appears that either the employer or the employee 
was guilty of breach of law or contract, the matter may then be 
taken either to an ordinary court or the Labor Court, depending 
upon the nature of the wrong allegedly done. If, on the other 
hand, it is not a question of legality but of a clash of interests 
pure and simple, the matter may be referred to central boards 
of the respective associations and by them, if they deem it advis- 
able, to the Labor Market Board. 

In hearing and deciding such disputes, the Labor Market 
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Board acts as an arbitral tribunal and not as a judicial body. It 
has to weigh the issues and arrive at some compromise, frankly, 
since it is not expected to apply rules of law. Controversies sus- 
ceptible of juristic disposition go to the courts. Yet the Basic 
Agreement does lay down broad principles for the guidance of 
the Board. It must, in deciding the issue, consider “both the 
dependence of production upon the skill and capacity of the 
workers as well as their legitimate interest in employment 
security.” When it is a matter of choosing between two workers, 
consideration shall be given to their comparative skills and 
suitability for the work in question on the one hand, and their 
seniority (in the job) and obligations to dependents, on the 
other. In time, of course, the Board may build its own body of 
rules by which the “interest disputes” which might otherwise 
come before it can be settled without actual resort to the Board. 
The Basic Agreement attempts no more than to state the most 
general criteria for its decisions. 

The Labor Market Board is not authorized to enforce its de- 
cisions as awards. Its conclusions have only the force of a report, 
which has to be implemented by the associations immediately 
involved. It is hoped, however, that after a full and careful 
investigation into all the relevant facts of a dispute by such a 
central body, its recommendations, which may be carried by a 
majority, will have considerable moral force. It remains to be 
seen whether, without power directly to order an award, the 
Board can harmonize the conflicting interests which made the 
Basic Agreement necessary. The reservation of power to act 
upon the Board’s recommendations was in part a concession to 
particularism within the unions. It is not the top organizations 
(SAF and LO) but their affiliated associations, which must de- 
cide how to implement the Board’s recommendations. It will 
be interesting to see whether the kind of labor peace demanded 
by critics in the Riksdag can be achieved this way, or whether 
a more centralized control of the enforcement process will be 


necessary. 
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It is apparent from the above account of the question of em- 
ployment security that the employer has not only surrendered 
to a perceptible degree his practical control over the tenure of 
his employees, but has begun to share with the unions’ represent- 
atives the systematic laying down of principles to guide per- 
sonnel policy. Freedom of contract and liberty of action remain, 
in legal theory. Something like a new era of status is intimated 
in the actual program laid down. Without the data of experience 
under this new program, no further judgment can be offered. 
But the hypothetical possibilities of a reversal of Maine’s thesis 
to one of status from contract, are at least suggestive to one who 
will “let the mind be bold.” 

It is not enough to say that the worker can now be sure of a 
fair review of his right to tenure. It must be remembered that 
it is not the representatives of workers in general, but labor union 
members in particular who are to take counsel with representa- 
tives of the employers’ associations. Not Labor and Capital as 
abstract interests, but associations of certain laborers and certain 
capitalists, are about to establish, under the Basic Agreement, a 
remarkable republic within the kingdom, a representative re- 
public of perhaps a million workers and some six thousand em- 
ployers in the key industries of Sweden—if we assume that the 
Basic Agreement will sooner or later be ratified by all affiliates 
of both top organizations. One may ask, on the one hand, 
whether the development of sound principles of industrial self- 
government in the field of labor relations can be expected when 
the associations involved do not include all organized labor and 
all employers. The white-collar groups are not participants in 
this program, nor are a considerable number of employers, such 
as the restaurant and hotel owners, the ship-owners and the 
agricultural employers, who have independent associations. On 
the other hand, it is pertinent to inquire, even assuming the 
broadest possible base for the associations on both sides, whether 
the internal interrelationship between rank and file and govern- 
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ing organs will so continue as to assure truly representative 
action at the top. 

Conceivably, the Labor Market Board, or some other col- 
laborative organ, could acquire over a period of years great 
power to govern not only tenure but recruitment of personnel. 
Such a development, were it to parallel a comparable growth 
of cartellization in industry, would be a trend toward a closed 
economy not unlike the age of guilds before nineteenth century 
reform laws brought to maturity the age of free enterprise. 

But the collaboration of the Basic Agreement has not carried 
Sweden perceptibly in that direction; and perhaps in its applica- 
tion it will rather fortify freedom of enterprise, at least from 
state intervention. Certainly it is one of the most noteworthy 
attempts in any modern industrial community to face the most 
provocative issues which disturb the whole labor market and 
threaten social harmony, and to face them by a purely voluntary, 
non-official stratagem. 


4. The Index Wage Agreements 


The Basic Agreement, while of greater importance in the 
long run, is less dramatic evidence of the new collaboration be- 
tween the top organizations than the index wage agreements?* 
of 1939 and 1940. The Basic Agreement will take effect gradu- 
ally whereas the plan for a sliding scale wage compensation 
based upon the cost-of-living index has already gone into force. 
Both, however, are significant as indicating how far the associa- 


17. For data concerning the first index wage agreement, I have consulted 
the following, in addition to direct inquiry at the source: Overenskommelse 
mellan Svenska Arbetsgivareféreningen och Landsorganisationen 1 Sverige 
angaende indexliner, Stockholm, den 12 december 1939; Svenska Arbetsgivare- 
féreningens styrelse och revisionsberattelser for dr 1939, p. 93 Erik Soop, 
“Ramavtalet och leunadskostnadsindex,? in SAP Information (Feb., 1940) 5 
“Levunadskostnaderna hija indexlinerna,” Dagens Nyheter (Stockholm), April, 
10, 1940; “Ndrmare arbetsfreden,’ Dagens Nyheter (Stockholm), Dec. 16, 
1939; “Indexavtalet en modus operand?” in Industria, March 2, 1940; A. G. 
Pool, Wage Policy in Relation to Industrial Fluctuations (London, 1938); ch. 
7; “Wage Adjustments Based Upon Cost of Living in Scandinavia,” 50 
Monthly Labor Review 475 (Washington, D. C.) Feb., 1940; “Sliding Scale 
of Wages in Sweden,” 50 Monthly Labor Review 984, April, 1940. Cf. 
Appendix VI. 


144 THE GOVERNMENT OF LABOR RELATIONS IN SWEDEN 


tions in the labor market have assumed quasi-governmental 
responsibilities for the drafting and setting into operation, by 
their own efforts, without compulsion or official interference, of 
broad social policy. 

When war broke out in September, 1939, there were but few 
weeks left before the final date (Oct. 1) on which notice could 
legally be filed for the cancellation of many collective contracts 
which would expire at the end of the year. Fearing a steep rise 
in prices during a war of unpredictable length, many labor 
unions notified the employers’ associations with which they had 
contracts, that the expiring contracts would not be renewed. 
Almost 80 per cent of the workers employed by employers 
within the Employers’ Federation were covered by contracts, 
the renewal of which became the subject of perplexing nego- 
tiations in November and December. About 425,000 workers 
were involved. The date of notice upon some of the contracts 
was postponed for a month or more in the hope that by then the 
general situation would have clarified sufficiently to permit the 
writing of a new contract. In other cases, where notice of can- 
cellation was given, and new contracts had therefore to be nego- 
tiated before the expiry of the old, if chaotic conditions were to 
be avoided in January and February, conferences foundered on 
the rocks of deep disagreement borne of uncertainty and fear. 

It was a most critical time for Sweden. War threatened the 
country directly as it had not done for over a century. The 
national emergency in turn threatened the whole collective con- 
tract system. For that system was built upon an autonomous 
associational structure in which both sides had insisted upon 
reserving their own freedom of action in the process of collective 
bargaining. If, now, that freedom of action were to precipitate 
stoppages on a wide scale, the reaction against associational 
autonomy might well be serious enough to alter the whole 
future of the labor market. 

These things were not said openly. They must have been 
obvious to the leaders on both sides. Acting, however, with 
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wisdom rooted in long experience, these men tackled the imme- 
diate problem with a specific plan of action. On November 29, 
1939, a special meeting of the Senate of ZO was called, the 
situation discussed, and a decision reached to propose a pro- 
visional extension of existing contracts, and to negotiate with 
the employers regarding a sliding wage scale tied to the cost- 
of-living index in renewals of contracts affecting some 300,000 
workers, where notice of cancellation had already been given. 
On November 30th the Board of the Employers’ Federation 
accepted the request of ZO for negotiations, which continued 
from December 8th to the 12th under the leadership of Gover- 
nor Ekblom and a neutral chairman. On December 12th a 
normative agreement was approved by both the top organiza- 
tions. 

The agreement provided that new contracts should run for 
at least one year, and laid down a formula by which progressive 
increases in the cost of living, as shown by the index published 
by the Social Board, could be made the basis for calculating sup- 
plementary wages quarterly. This index agreement did not at 
once bind the affiliates of the top organizations, but once it had 
been worked out by these, it soon supplied a workable basis for 
negotiating new contracts between the various unions and em- 
ployers’ associations. The procedure was merely to adopt the 
index agreement as a substitute for the old wage scale in con- 
tracts expiring during January. The Employers’ Federation 
declined to lay down any general rule for supplementing wages 
in existent contracts, and reserved the discussion of this problem 
to case by case negotiations. 

It must be emphasized that the index agreement of 1939 
made no change in the basic wage scale as it stood in the con- 
tracts expiring in January, 1941. It was therefore an emergency 
adjustment and not a permanent program for setting wage 
scales. The index agreement applied only to the existent situa- 
tion. It would have to be renewed to be effective in another 
year. The question of the economic soundness of a permanent 


146 THE GOVERNMENT OF LABOR RELATIONS IN SWEDEN 


policy of a sliding scale of wages, based upon cost of living, did 
not arise. No doubt it will tend to promote a stability of real 
wages which might not have been called for by the economic 
situation in the absence of a national emergency. But such an 
effect will be only temporary. No permanent departure was 
intended here from the general policy of both LO and SAF to 
oppose such an automatic tie-up between wages and living costs. 

No sooner had the index agreement been concluded than the 
negotiations began to proceed with success. Between Christmas 
and New Year the pulp and paper industries concluded their 
new contracts, and soon thereafter the important contracts for 
the machine industry, textiles and the wood products industry 
had been signed. Thus the ice was broken and the emergency 
was successfully traversed. When, on January 11th, the Social 
Board published a higher cost-of-living index number (178) 
than had been expected, the remaining negotiations did not 
proceed quite so easily. But the main battle had been won. 

In other fields, too, the index method of tiding over the war 
crisis was resorted to, although not by the same clear-cut pro- 
cedure of precise accord negotiated by central representative 
bodies enjoying full powers. Employees in the national govern- 
ment were covered by an ordinance issued on July 1, 1939. 
Their wage increases were calculated on the Social Board’s cost- 
of-living index with 1935 as a base year. Several of the salaried 
employees’ unions enjoyed wage increases on the same formula 
as had been adopted in the index agreement, but they did so 
only by reason of unilateral action of the Employers’ Federa- 
tion, which sent a circular to its affiliates advising the adoption 
of the plan. Thus, in one field after another, the leadership 
of the organizations brought the key industries into the plan, 
and saved the day for non-interventionism. 

The Swedish associations, in surmounting these difficulties had 
profited to some extent by the experiences of Denmark and Nor- 
way. In Denmark a normative agreement had already been 
reached for a sliding scale of wages on November 13, 1939. 
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There, a special committee was set up to administer the details 
of the contract. Thus the Swedes had a practical example before 
them when they conferred upon the problem in December. In 
Norway, a governmental decree of November 13, 1939, en- 
joined a strike in transportation which had been called by the 
unions to enforce a demand for compensatory wages based upon 
the rise in living costs. The Swedish employers and workers 
happily forestalled such state intervention by timely collabora- 
tion. 

The liberal Stockholm daily, Dagens Nyheter, on December 
16, 1939, reflected the general sentiment of informed people in 
the following editorial opinion: 


“From the wider social point of view this new form of agreement 
between the parties in the labor market is important beyond the 
exigencies of the present situation. It opens wider perspectives. The 
index base is necessitated by the war. ... But that is not true of the 
central idea, the general premise that an agreement reached through 
the representative organs of the parties, instead of a counting of heads 
in meetings which even in the best of circumstances leaves a good 
deal to chance, and in the worst, to bad intentions. It is a current 
misinterpretation of the democratic concept that agreements made ‘at 
the table’ are undemocratic. . . . It is society which has the greatest 
stake in flexible forms of contractual agreements—society, that is to 
say all the ‘third men’ who suffer injuries from a conflict without 
having any influence upon its outcome. . . . Society can scarcely 
tolerate just now the nailing to the cross of hundreds of thousands 
of the poor by a general strike or lockout. But the alternative to an 
agreement between the parties, freely arrived at, is coercive action by 
government. We have thus far been spared such a way out. In the 
neighboring countries, Norway and Denmark, there has been expe- 
rience with such a way. They have not been enthusiastic about it... . 
One may be rather certain that both parties in the great negotiations 
in Sweden... have been spurred anew to united action in the desire 
to avoid intervention from without in the form of a peremptory decree. 
If they have thereby found a pattern for the future settlement of 
their differences, which makes possible more flexible agreements with- 
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out sacrificing their freedom of action, they have rendered a service 
to themselves and to Sweden.” 


About 600,000 workers were directly affected by the new 
agreement, while some 100,000 state employees received com- 
pensation under the ordinance of July 1, 1939. Living costs rose 
from 178 [1914 100] in the first quarter of 1940, to 197 in 
the third. Wage increases did not rise proportionately, however, 
since the adjustment of wages under the agreement was made 
quarterly and not continuously, and then only when the index 
number had risen at least six points above the point at which the 
last adjustment had been made. Thus, at the end of the first 
quarter, a rise of the index number from 178 to 186 meant a 
wage increase of 3.36 percent, or 0.42 percent per point. At the 
end of the second quarter it had risen to 193, whereupon a 
second wage increase was required by the agreement. But in the 
third quarter it had risen only to 197, with no further increase 
indicated. State employees were granted compensation only so 
far as a 20-point rise, and this maximum was reached in July, 
1940. 

Although the employers had declared in the summer of 1940 
that they could not continue the policy of wage increases in this 
way another year, a new agreement was in fact adopted by LO 
and SAF on January 9, 1941, to run for a year more. This new 
agreement left the wage level at the end of the preceding year 
undisturbed and provided for still further increases calculated 
again according to index numbers for living costs. But the rate 
of increase was lower than in the first agreement. It provided 
that if the index number reached 200 for the first of January, 
1941 [1914 = 100], wages were to be advanced by 2.4 percent 
on the first of February, 1941. No additional adjustment was 
called for, however, until the level of 212 had been reached and 
six months had elapsed since the index number had reached 200. 

Thus a second difficult hurdle had been surmounted, and the 
great parties of the labor market had met the annual wage 
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crisis without stoppages or strife. Negotiation had again mas- 
tered the day. Despite the extremé and growing difficulties of 
war-time economy in a country cut off from most of its western 
markets, a high degree of organization and the process of func- 
tional self-government had smoothed the way to a peaceable solu- 
tion. But the new agreement, while it was clearly a victory for 
the labor unions, in that the employers had previously indicated 
that they would not proceed in the same way, was also a step 
in retrogression for the wage earners. As orderly procedure, it 
was a highly successful move; the economic effects were more 
doubtful. 

Especially in the metal trades, there was much discontent 
with the rate of compensation now fixed by the new contracts, 
and this discontent was expressed in the elections held in Feb- 
ruary 1941 within the unions all over the country. These elec- 
tions, held annually for the purpose of renewing the offices in 
some 10,000 local workers units, involve the choice of almost 
100,000 persons for union offices. In the winter of 1939-40, 
during the Russo-Finnish War, there had been a strong reaction 
within the labor movement against communists. ZO had sent 
out the famous circular letter (No. 1144) in which the workers 
were urged not to elect communists to these posts. Many unions 
expelled communists from offices to which they had previously 
been elected. When the time came for the 1941 elections, the 
bitterness of feeling had not abated. Social-Demokraten edi- 
torially observed on February 1, 1941, that the main reason for 
this purge was the communists’ defense and even laudation of 
the “brutal Russian attack upon little Finland and the indigna- 
tion which this aroused among Swedish workers.” But even 
aside from this, there was “not the slightest reason to elect 
communists to any office whatsoever within the unions,” for 
their “slavish obedience and willingness to serve as hirelings 
of a foreign power” had “long since compromised them in the 
minds of workers.” They had cynically exploited discontent 
and had acted as intra-organization saboteurs. The Swedish 
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labor movement was “wholly a Swedish movement and it ought 
to be represented in every post by honest Swedish workers.” 
The Metal Workers’ Union advised its locals that communists 
could not be elected, and that if they were elected, they would 
not be recognized as union officials. Yet when the elections were 
held, the communists showed considerable gains in certain places, 
particularly in Gothenburg (at Gétaverk) and in Norrland. 
The rise of communism was doubtless exaggerated in some sec- 
tors of the press, and it may not be inferred directly that the less 
favorable position of the wage earner under the new agreement 
was the chief cause of its resurgence. It was clear, on the other 
hand, that the deepening crisis brought on by war was to test 
the whole system of self-government in the labor market, 
perhaps severely before the end was reached. 


5. The Government of Unions 


The exigencies of war and economic crisis have hastened the 
trend toward centralization of the authority to govern in Sweden 
as elsewhere. In the labor movement central control has been 
held back, however, by the persistent demand for local auton- 
omy. The rank and file has viewed with apprehension the in- 
creasing pressure for decision at the center, and it has been 
necessary for the leaders to justify this tendency in terms of 
expediency as well as democratic philosophy. On the other 
hand, it has become obvious that with the rise of the labor move- 
ment in Sweden to a commanding position in political affairs, 
heavy responsibilities are laid upon the unions as functional units 
in the whole national economy. 

At the eleventh ordinary congress of LO in 1936 a thorough 
inquiry into the whole problem was ordered, and a special com- 
mittee of fifteen was appointed in February 1937 to revise the 
organic law of the Confederation in accordance with the general 
principles laid down by the congress. The committee’s report 
was made on February 12, 1941.18 At the 1936 congress it was 


18, Landsorganisationens femtonmannakommitté, Fackféreningsrérelsen och 
naringslivet (Stockholm, 1941). 


PRESENT TRENDS T§t 


declared in debate that the position of organized labor was now 
such that it must assume the responsibility of strengthening the 
general economic structure of the country in order to maintain 
a reasonable standard of living for all groups. In the years inter- 
vening between this debate and the final report, the labor move- 
ment had all but disappeared on the continent of Europe—a 
grave fact of which the committee took note—yet the report 
reafirmed faith in democracy, and in the labor movement as “one 
of the best weapons in the struggle for justice and freedom” for 
the “broad masses” of humanity. Outside the belligerent pow- 
ers, free labor organizations existed “only in Sweden, Finland 
and Switzerland.” The committee had not attempted to write 
a declaration of principles. “The labor movement is a movement 
of action and not a dogma-bound church.” It had attempted, on 
the contrary, to adjust the procedural and structural details of 
the movement in order to promote the interests of society in 
general as well as workers’ interests in particular. 

The broad outlines of the proposed plan are contained in a 
complete revision of the basic law of LO, together with model 
constitutions and by-laws for the constituent organizations. The 
most noteworthy of these changes would strengthen the author- 
ity of the governing organs of the constituent unions and of LO, 
particularly in respect of bargaining procedure and the control 
of economic sanctions. LO has gradually evolved from a loose 
confederation, with advisory powers and administrative author- 
ity over the central strike funds, to a position of strong leader- 
ship in all that pertains to the interests of organized labor. Such 
landmarks as the Basic Agreement and the index wage agree- 
ments stand essentially to the credit of the Staff Headquarters 
(Landssekretariat ) of LO, and the manner of their negotiation 
has indicated clearly enough the trend toward centralization in 
the whole movement. The men at the top have faced new and 
difficult situations with considerable breadth of vision and 
promptitude of action. The proposed constitution embraces these 
new developments and codifies the trend of practice. The re- 
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vised declaration of aim for LO is that it shall exercise “central 
leadership of the labor movement” and collaborate in a “social 
development on the basis of political, social and economic de- 
mocracy.” It is intended that the “activities of the constituent 
unions shall be directed along uniform lines and with solidarity, 
with due observance of the general interest as well as the rights 
of individuals and legitimate social demands.” 

The implementation of these aims involves new burdens along 
with new powers for LO, which would now undertake to lend 
economic support to all conflicts in which the member unions 
hereafter engage for the purpose of promoting the interests of 
wage earners. Only those conflicts which include less than three 
percent of the members of any constituent union would fall 
without the authority and responsibility of ZO. Accordingly, 
to meet these new burdens it is proposed to increase the monthly 
dues payable by such unions to ZO from 40 Gre to 50 Gre per 
member, for full-paying members, and from 20 Gre to 25 Gre 
for half-paying members. The function of ZO as an economic 
support for conflicts relating to the right of association, pri- 
marily, is thus extended to include nearly all conflicts which 
may legitimately be undertaken by the member unions. This 
move does not mean, however, that more intense conflict is 
anticipated. On the contrary, it is the hope of the leadership in 
LO that it can be further reduced. This reduction can pre- 
sumably be achieved, while the solidarity of the whole move- 
ment is promoted, by increasing the authority of the central 
governing bodies. 

It is proposed that every constituent union must include 
within its constitution a clause authorizing the board (styrelse ) 
—composed of the chairman, secretary, treasurer and from two 
to four elected members—“to reach the final decision in ques- 
tions concerning the notice to terminate a collective contract, the 
acceptance or rejection of proposed collective contracts, and the 
use of economic sanctions.” The usual process of referendum by 
the rank and file is not abolished, but the model constitution 
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drafted by the committee provides explicitly that the ultimate 
disposition of these matters shall be left in the hands of the 
union board. While this would not seem to give the union repre- 
sentatives power to decide “at the table” of negotiation, it would 
go far toward facilitating the bargaining process without reliev- 
ing the union representatives of their responsibility. It is further 
proposed that the Headquarters Staff of ZO shall assist at all 
negotiations concerning wages and working conditions “when 
circumstances so require” that it be done. Thus the top or- 
ganization would, as a matter of regular constitutional pro- 
cedure, participate actively in all the more important negotia- 
tions and exercise general oversight in the control of stoppages. 

Finally, the reported constitutional revision attacks the ques- 
tion of the “open door policy” in respect of union memberships. 
Member unions would be required to safeguard, in their con- 
stitutions, “the right of every worker employed in the field 
which the union has organized, to be admitted to the organiza- 
tion, with the exception of such cases as may be decided by the 
board of the union, in which exclusion can properly be pleaded 
against the applicant in accordance with the union constitution.” 
They would further be required to permit the transfer of a 
member from the union to another constituent member of LO 
if he has found employment in another field. These provisions 
are significant, and they will become more important as the 
status of ZO more nearly approaches that of a quasi-govern- 
mental organ. While ZO does not monopolize the field of iabor 
organization, its great size and strength, as well as the circum- 
stance of its close relation to the dominant Social Democratic 
Party, all heighten the value of membership in one of its con- 
stituent unions. There are no published studies of the actual 
operation of the union rules of initiation, transfer and exclusion, 
therefore it is impossible to say whether they are applied equita- 
bly. It is patent that if the unions cannot themselves establish 
equitable procedural safeguards for individual members, legis- 
lation for the purpose might some day be called for. In this, 
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as in other phases of labor market government, the present 
leaders have evidently tried to anticipate the dangers of public 
intervention in these matters of public importance. There is far 
less doubt in Sweden than in the United States that the legis- 
lature can act in this field at any time, and it is worthy of note 
that even at a time when the Social Democrats are a majority in 
the Riksdag, private rather than public action is preferred. 


Part Three 


THE TWO REALMS OF CONFLICT 


CHAPTER NINE 


Jural Disputes and Adjudication 


WHEREVER, AS IN Sweden, it is presumed that state intervention 
in the sphere of functional government is to be the exception, 
and not the rule, the basic problem is to define the boundary 
between matters which are properly subject to compulsory state 
regulation, and those which are not. 

The latter category need not be a realm of anarchy in the 
worst sense, but may be rather a realm of so-called “self-govern- 
ment” where, however, regulation does not take the form of 
compulsion under the direction of the state officialdom. Thus, 
there is not precluded the possibility of some form of non-state 
regulation, such as that imposed by unofficial or private govern- 
ing organs. One does not have to assume that where the state 
withholds its controlling arm, order must depend upon the 
working of some kind of natural law, such as the “invisible 
hand” of the classical economists. 

On the contrary, there is a wide field of deliberate “self- 
regulation” which in fact corresponds very closely with state law 
and administration, except that it has not the glow of sovereignty 
about it and cannot call in, as an ultimate sanction, the same 
coercive weapons that the officers of the state command. But it 
would be erroneous to suppose that in the realm of private, 
functional “self-government” compulsion cannot be used. Coer- 
cive power is both available and lawful for enforcing the will 
of certain non-state governing organs, and for carrying on a 
species of competitive warfare with neighboring realms. To 
deny these things is to obscure the very problem of setting the 
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bounds to such freedom of private action, by denying that 
private power to coerce exists. One cannot assume, as it is fre- 
quently done in superficial discourses on the problem of govern- 
ment, that “the state has a monopoly of coercive power,” which 
observation is neither true in fact, nor acceptable in theory, 
except in a purely totalitarian view of the state. Yet, if the 
authority of the state is not to be seriously undermined, a rather 
clear boundary has to be drawn beyond which the exercise of 
private coercive power must be made conditional upon the ob- 
servance of certain legal norms. Such norms need not necessarily 
arise by sovereign fiat alone. Indeed, it is of the very essence 
of constitutional government that they have their roots in use 
and wont, or at least in the fertile soil of consent which has been 
worked out by practice. 

In Sweden, this condition is met, for there, after several 
decades in the steady growth of labor market practice, it is now 
fairly well established that the problem of “labor peace” falls 
into two subproblems, depending upon whether the disputes in 
question are réztstvister'—that is to say, disputes over legal rights 
—or intressetvister,? which are disputes over non-legal interests. 
A dispute over a “right” is a controversy to which ascertainable 
legal norms are applicable. A dispute over “interests,” on the 
contrary, is one for the settlement of which there is no ascertain- 
able legal norm, and which, therefore, cannot be referred to 
official state organs for final decision in a political system based 
on the rule of law. It is a non-justiciable question. 

This distinction between jural disputes—as the term rétts- 
tvister is here translated—and non-jural disputes, or intressetvis- 
ter, is therefore a necessary point of departure for a systematic 
account® of the government of industrial relations in Sweden. 


1. ratt =right [compare German Recht]; tvist = dispute. 

2. intresse = interest; but the term neither denotes nor connotes a legal 
interest. 

3. The distinction has only recently become a systematic one, but it has long 
been implicit in usage. See Arnold Sélvén, Svensk arbetsfredspolitik (Student- 
féreningen Verdandis Smaskrifter nr 430, Stockholm, 1940): “The problem 
of labor peace arises in quite different forms depending upon whether it is a 
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By the government of industrial relations is understood here 
not only the area of official state control over the employer- 
employee relationship, but the area of functional autonomy as 
well. Governance is to be found in both areas, and sometimes, 
indeed, these areas overlap. There is, for example, a field of 
concurrent jurisdiction, in which the state and autonomous func- 
tional groups share the power of decision. Before attempting to 
mark out this field of concurrent jurisdiction, it will be necessary 
to define somewhat more explicitly the nature of jural and non- 
jural disputes, and to indicate the character of state intervention 
in respect of each. 

Jural disputes include all disputes concerned primarily with 
employer-employee relationships which are regulated either 
(a) by statute or (b) by contract. 

The most important category of jural disputes referable to 
statute alone arise under the Collective Bargaining Act of 1936, 
which sets up a direct obligation of employer and employee to 
respect the right of the other side to organize and bargain col- 
lectively. Some other statutes of minor practical importance (in 
terms of volume of litigation) govern employee tenure for men 
during compulsory military service and for women during con- 
finement, and the right of workers to an annual vacation. Con- 
troversies arising over rights defined in any of these statutes are 
obviously more than disputes over “interests,” for the legal 
norms governing them are to be sought in a statutory enactment. 

Contractual rights may be made the basis of a jural dispute, 
even in the absence of any direct statutory definition. Such 
contractual rights may arise either by imdividual employment 
contracts, or by collective contracts. Disputes concerning the 
interpretation and application of collective contracts constitute 
the overwhelming majority of jural disputes between unions 
and employers. As the coverage of collective contracts increases, 
question of réttstvister or of intressetvister ... While... the rdattstvister of 


the labor market are regulated by law, imtressetvisterna continue to be a prob- 
lem of labor peace policy.” (p. 3). 
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moreover, so as to affect more workers, disputes over individual 
employment contracts are increasingly referable to collective 
contracts. 

The collective contract serves a dual juristic function: (a) as 
setting normative specifications for the employment of labor, 
such as minimum wages, hours, vacations, piecework rates, etc., 
for defined types of labor and within prescribed regions of the 
country; (b) as a treaty of peace between the parties, limiting 
the use of strikes, lockouts, etc., for a definite period and with 
respect to agreed issues which are to be settled: by negotiation, 
arbitration or adjudication instead of direct action. Collective 
contracts thus create rights and obligations for the signatories— 
employer or employers’ association on the one side and a labor 
organization on the other—which are judicially enforceable. 

By contrast with non-jural disputes legislation in respect of 
jural disputes has now become fairly complete. Until 1929 it 
was possible, but most unusual, to resort to the ordinary courts 
for the settlement of such questions. As early as 1911 it was 
held* that an agreement between a union and an employer was 
a binding contract enforceable by civil action, and that an em- 
ployer could recover damages from a union for striking in 
violation of its provisions. In 1915, this rule was affirmed by 
the Supreme Court of Sweden? in three cases arising out of the 
General Strike of 1909. The ordinary courts were very seldom 
resorted to, however, because of the notorious delays of the law, 
and the unfamiliarity of the judges with the technical problems 
arising under collective contracts. 

Collective contracts were not made the subject of a general 
statute until 1928, when the Collective Contracts Act and the 
Labor Court Act were adopted. These statutes do not invariably 
impose compulsory adjudication upon the parties, even for jural 
disputes, since they expressly provide for the exhaustion of other 

4.In the Svea hovrdtt (Stockholm); Osten Undén, Kollektivavtalet enligt 


gallande svensk rétt (Lund, 1912), p. 235. 
5. Nytt Juridiskt Arkiv [1915], ref. 8r. 


JURAL DISPUTES 161 


remedies, such as negotiation and special arbitration, when such 
remedies are provided for in the contract itself. In case of 
failure to settle the dispute by such remedies, however, civil 
action can be brought by the plaintiff in the Labor Court, which 
has exclusive jurisdiction over collective contracts; and the de- 
fendant, or his association, must either answer or forfeit the 
right to appear. It is true that as early as 1920 arbitral 
machinery was set up by which disputants might resort volun- 
tarily either to a Central Arbitral Board’ or to special arbitra- 
tors* named by the Crown, for an award. But these remedies 
all fell short of compulsory arbitration, even of jural issues. 
When the proposal for a Labor Court materialized, the unions 
opposed it on the ground that it would constitute a threat to 
the free development of organizations and would seriously en- 
croach upon their activities. These dire predictions have been 
proven false. But it is important to observe that even the Labor 
Court cannot institute compulsory arbitration, and even its 
power to adjudicate may be left unexercised, as when jurisdic- 
tion is denied because the remedies provided by contract have 
not been duly exhausted. In the adjudication of jural disputes 
properly before it, the Court has the same compulsive power 
that any other court enjoys in contract cases. And it may be ob- 
served, too, that the tardiness of its appearance upon the scene 
of state judicial procedure, and the caution with which it takes 
jurisdiction, are partly due to the fact that the special field of 


6. See Chapter 12, “Jurisdictional Boundaries.” 

7. Lag om central skiljenémnd fér vissa arbetstvister (Svensk Férfattnings- 
samling 1920 mr 246). The Board was expressly authorized to decide “ques- 
tions relating to the correct interpretation and application of collective con- 
tracts, when, according to the contract or other agreement, the parties have 
concluded to refer such questions to the Board.” During the first six years 
of its existence the Board made 122 awards regarding the interpretation and 
application of collective contracts. Of these cases, 23 were referred to the 
Board under clauses in collective contracts, while the remainder came up 
under special arbitral agreements. The Board was dissolved in 1928 when the 
Labor Court was established. SOU 1927: 4 (Stockholm, 1927), p. 24. 

8. Lag om sarskilda skiljedomare i arbetstvister (Svensk Férfattningssam- 
ling 1920 mr 248). See Chapter 6 above. 
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law which is applicable to industrial relations has been allowed 
to grow by practice rather than by legislative enactment. 

Efforts have frequently been made to introduce compre- 
hensive legislation for this field, but without success. In 1887, 
when a bill was proposed for creating arbitral courts, the par- 
liamentary committees to which it was referred, reported un- 
favorably on the ground that free agreements between the 
parties, rather than legislation, should be relied upon to mould 
labor law, and that it had not been demonstrated that legislative 
intervention was imperative. On the contrary, a code on the 
subject would be unnecessarily involved and extraordinarily 
difficult to draft in view of the prevailing conflict of theory in 
the field concerning fundamental principles and the results of 
experience abroad. Other attempts made from time to time to 
set up a code regulating “ideal associations,” which, in Swedish 
jurisprudence, include labor unions and employers’ associations, 
have always met with substantially the same objection. Not 
only was it inconsistent with the broad liberal doctrine of free- 
dom of association to enact such a code, it was argued; but more 
particularly, such legislation could not reasonably be undertaken 
except after an exhaustive factual study of the actual character 
of the whole associational structure of the country. In a land 
where voluntary associations flourish so profusely, and where, 
in an era of progressive growth and economic expansion, the 
associational structure cannot remain static, a code might impair 
the healthy growth of the law in this sphere. Even now, the 
Swedish law lacks any general legislation regulating individual 
labor contracts. 

In general, however, the acute problems of industrial rela- 
tions in Sweden do not arise in the field of jural disputes, but 
only in the field of non-jural disputes. Because of the maturity 
of the collective contract system and the smoothly functioning 
method of settling the bulk of jural disputes within the asso- 
ciational structure itself, short of actual litigation, while leaving 
to the Labor Court the more stubborn and difficult cases (com- 
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paratively few in number in relation to all jural disputes that 
arise), disputes over contractual or statutory rights seldom lead 
to open conflict today. 

The Collective Bargaining Act of 1936 extends the boundaries 
of the class of jural disputes in several important respects which 
will be examined in a later chapter devoted to the right of 
association and negotiation. This Act creates, independently of 
any contract, an enforceable legal obligation for one side to 
respect the right of the other to organize and bargain col- 
lectively. It therefore extends the area of jural disputes to 
include controversies which arise before a contract is signed, 
whereas almost all jural disputes, before this Act went into 
force, were concerned only with the interpretation or enforce- 
ment of a signed contract. The Labor Court, which was orig- 
inally set up for the purpose of adjudicating collective contracts, 
thus becomes an instrument for the enforcement of statutory 
rights arising wholly outside any agreement. It cannot be said, 
accordingly, that jural disputes are always questions of con- 
tractual interpretation (tolkningstvister ). The most bitter non- 
jural disputes often arose, during the earlier stages of the col- 
lective contract system, over the “right to organize,” which 
right could not have been vindicated in any court of law before 
1937. Recognition was won de facto by the older unions after 
long-continued struggle, and then embodied in the collective 
contract itself. Today, a struggle of this kind is clearly a jural 
dispute, and the consequence is that the Labor Court undoubt- 
edly may take jurisdiction in such cases, when suit is properly 
pressed. 

While the logical distinction between jural and non-jural 
disputes is fairly clear, it is sometimes difficult to draw the line 
in practice, as the cases, later to be discussed, on the jurisdiction 
of the Labor Court will show. This is in part due to the fact 
that the parties—especially organized labor—are somewhat un- 
willing to relinquish their use of sanctions within the twilight 
zone where jural and non-jural disputes tend to merge. Behind 
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this unwillingness, however, is the changeableness of the norm- 
ative bases of the law itself. The line between these two 
categories of disputes is not a fixed one. This is a field in which 
the law is growing. It is a sector of human activity in which 
norms are being created out of the stuff of experience. The 
emergence of a conflict of interests pure and simple as a problem 
of functional adjustment which can give some promise of cer- 
tainty because it is based upon consent, is a familiar pattern in 
the collective bargaining process. In this sense, a collective con- 
tract creates law upon a functional basis. A labor dispute can 
therefore be regarded only superficially as a trial of strength 
alone. Undoubtedly the balance of fairly equal powers con- 
tributes to eventual agreement and compromise. But in sub- 
stance the rules which are definitively set down in the concrete 
terms of a collective contract enforceable in the courts—are a 
functional solution of a functional problem. This is perhaps the 
reason for the general! dislike of state intervention in this field. 
The creation of legal norms, it is thought, is better left to those 
who are intimately familiar with the functional problem to be 
solved.® But once the legal norm is set up, whether by contract 
or by statute, the ground is laid for jural, as distinguished from 
non-jural, disputes. 

Adjudication, therefore, is confined to the area of jural dis- 
putes. The judicial process is applied to those disputes, in other 
words, in which the rights and duties of the parties are more or 
less clearly defined and subject to precise legal statement. 
While this is an elementary principle of jurisprudence, its appli- 
cation in the area of labor market controversies in Sweden is 
worthy of more than passing attention. This is so primarily 
because the precise boundaries of the area of allowable economic 
conflict depend most importantly upon demarcations worked 
out over a long period of years in the process of collective bar- 

g. The extension of collective contracts to persons other than parties signa- 
tory, though practiced in many states (cf. L. Hamburger, “The Extension of 


Collective Agreements to Cover Entire Trades and Industries,” International 
Labor Review, Vol. XL, p. 153, Aug. 1939), is not done in Sweden. 
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gaining and the renewal of collective contracts. While it is true 
that there has been in recent years a tendency toward legislative 
rather than contractual demarcation of those boundaries, the 
great majority of cases which arise within the category of jural 
disputes are still cases based upon contract. The extension of 
the jural area to include statutory disputes is a phenomenon 
which requires more careful consideration than has usually been 
accorded it. 


CHAPTER TEN 


Non-Jural Disputes and Conciliation 


As DISTINGUISHED from jural disputes, non-jural disputes arse 
in respect of matters which are not regulated by statute or con- 
tract. They constitute, therefore, the realm beyond legal rule 
in the field of labor disputes, where the interests of the ad- 
versaries stand opposed without any ascertainable Jegal norm by 
which right may be found on the one side or the other. In 
jural disputes there may be, and usually are, economic interests 
at stake, but it is the rule of law and not the compromise of 
such interests which ideally determines the outcome. Whereas 
the judicial process is applicable in the settlement of jural dis- 
putes, it is of no avail in non-jural disputes just because there is 
no ascertainable legal norm. 

Non-jural disputes arise mainly in the process of negotiating 
a collective contract when differences cannot be resolved by 
agreement. They may arise also, even after a contract has come 
into force, in respect of matters not touched by the contract 
itself. In either case the parties can arrive at a settlement only 
by compromise, or by a surrender of one side, and it is con- 
sequently in this sphere of labor disputes that open conflict is 
most apt to break out. 

Non-jural disputes thus raise the most difficult problem in 
industrial relations. The accompanying table indicates that 
while the period since 1929 shows a decrease in the number 
and extent of stoppages due to strikes and lockouts, they still 
entail considerable losses. Before 1929 legal controversies and 
interest disputes alike were settled by industrial warfare. The 
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Collective Contracts Act and the Collective Bargaining Act of 
1928 require, in general, the peaceable settlement of legal con- 
troversies between unions and employers. We may assume that 
most of the stoppages since 1929 have been the result of non- 
jural disputes. It is clear that the labor problem is far from 
solved through these enactments alone. 


DEcREASE IN OPEN CONFLICTS SINCE 1929* 


Number of Employers (Strikes 
Number of Stoppages Involved** Total and lock- 
Period }—————<$_, —___—__——_ Number of} outs) 
5 Yearly Yearly | Man-days| Yearly 
Total Average Total Average Lost Average 
1903-1928] 4,971 191 32,513 1,250 |57,176,000| 2,199,076 
1929-1938} 1,369 137 82398 840 |143975°000| 1.4977500 


*Compiled from SOS: Socialstatistik, Arbetsinstdllelser... Ar 1938, s. 17. ; 
**This figure is the sum of employers (including associations) reported each year as having been 
involved in stoppages. 


The solution of the problem has been the subject of extensive 
debate in Sweden. A radical solution could be found, hypothet- 
ically, in comprehensive legislation which would leave no 
interest in the labor market undefined by law, thus converting 
all conflicts into legal controversies which could then be referred 
to adjudication for settlement. To reach this goal, it would not 
suffice merely to extend the collective contract system so as to 
include all workers and employers without exception; for once 
a contract expires, barring the possibility of legislation to cover 
the relations between the parties in the interim between expiry 
and the signing of a new contract, disputes between the parties 
become non-jural disputes. Compulsory arbitration might be 
introduced as to such interim disputes and to disputes arising 
outside the terms of a binding agreement; but it is clear that 
this or any other method of meeting the labor problem would 
involve a fundamental change in the Swedish political and eco- 
nomic system. It would necessarily abrogate freedom of contract 
and mean the end of functional autonomy, as it exists today. 

Arnold Sélvén, legal counsel for LO, has said that non-jural 
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disputes can be finally banished only by removing the basic 
cause: the opposition of economic interests; and that “therefore 
a radical and definitive solution of the question of labor peace 
clearly can be won only under an economic system—if such a 
one there be—in which the opposition between capital and labor, 
as factors in the process of production, is removed.” “Under 
our present economic system,” he goes on to say, “the problem 
must be limited to the question of smoothing out this opposition 
so far as possible.” 

In 1935, an official commission of inquiry? on the question of 
labor peace declared that the answer lay deeper than laws pro- 
hibiting strikes and lockouts, and that it must reach down to 
the basic disturbances of economic life and seek to protect the 
normal run of production as well as an equitable distribution 
among all social classes. It proposed that if the principle of 
self-help were to be compromised by legislation which deprived 
some groups of the power to protect their own interests by their 
own efforts, the state must then be prepared to intervene 
directly with governmental protection of interests which would 
be in danger of being overwhelmed by the superior forces of 
their opponents. In its report (the so-called “Mammoth Re- 
port”) the commission brought together an impressive, if in 
some respects debatable, array of evidence in a number of 
monographs written by specialists, which was intended to coun- 
terbalance to a degree the partisan outcry against the power of 
labor unions and the social destructiveness of industrial warfare. 

The report showed that a certain trend toward cartellization 
and the concentration of economic power in industry and finance 
had been aided by state policy, leaving the inference that if 
intervention in the labor market were to be demanded, in order 
to disarm powerful private groups, it could reasonably be used 
also against the industrial and financial giants. In this way, the 


1. Sdlvén, Svensk arbetsfredspolitik (Stockholm, 1940), p. 4 


2. SOU 1935: 65 & 66. Betankande om folkférsérjning ‘och arbetsfred 
(Stockholm, 1935). 
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problem of labor peace was put upon a broad enough social and 
economic base to show that a radical solution by state action must 
inevitably lead to state intervention in the whole economic 
sphere. The commission did not recommend immediate legisla- 
tion for non-jural disputes. It did, however, propose some 
rather drastic limitations upon the freedom of associations in the 
labor market to act for themselves, unless they succeeded, within 
a reasonable time, in getting order in the labor market by their 
own collaborative efforts. 

In declining to treat the question of labor peace as an isolated 
question, the commission’s report thus had a sobering effect 
upon those who, as innocent bystanders presumably, had long 
pointed the accusing finger at labor and capital. The report suc- 
ceeded effectively in quieting the almost interminable debate 
about the rights of “neutrals,” or of the “third men,” in the 
conflict between unions and employers. It is now widely under- 
stood that the problem cannot be solved by focussing upon these 
collateral aspects. Without indulging in any Hegelian state 
idealism, or other abstractions concerning social solidarity, it 
sufficiently emphasized the fact that in this epochal problem of 
government there is no “neutral third man.” Yet, in exhibiting 
the problem as integral, it did not arrive at the totalitarian con- 
clusion. Such a way out was expressly disavowed. Instead, a 
call was issued for a voluntary working out of a solution by bold 
experimentation. The commission had scarcely to remind that 
failing such a solution, examples were not wanting from abroad 
to show that stronger measures, incompatible with Swedish 
tradition, might be forced through the legislature. 

The immediate reply to this report was the series of con- 
ferences at Saltsjébaden, which have been described in a 
previous chapter, culminating in the so-called Basic Agreement 
between the top organizations in the labor market. It remains 
to be seen whether this, and other measures which may be 
expected through voluntary collaboration, will stave off the 
totalitarian remedy. The stubborn common sense of those who - 
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have grappled with this problem for years has made them sus- 
picious of doctrinaire formulas. They know that non-jural dis- 
putes must in the last analysis lead to a trial of strength rather 
than a juristic syllogism, and that a trial of strength may mean 
industrial warfare, more or less intense, and always costly. But, 
aside from the incalculably greater cost of surrendering the 
power of self-determination in return for a complete codified 
charter of rights and duties for employer and employee im- 
posed from above, there is the overwhelmingly difficult business 
of drafting an exhaustive system of rules and regulations which 
could conceivably meet the practical demands to be made upon 
it. Such a code could hardly leave any room for freedom of 
contract as it is known in Sweden today, and it would certainly 
mean the end of the collective contract system. Collective con- 
tracts would become masked decrees promulgated by corporative 
groups which were no more than the state in disguise. 

A general prohibition of non-jural disputes and a transfer of 
them to the courts by compulsory arbitration or adjudication 
would necessitate the prior weighing of an enormous complex 
of factors. The supply of and demand for labor; the cost of 
living; the kind of product involved in a given dispute, and the 
peculiar conditions of the market in which it is sold (especially 
in the export trade is this factor apt to be of decisive impor- 
tance); the comparative strength of the parties in the event of 
open conflict; the character of the personnel; the unique require- 
ments of the particular function to be performed in the produc- 
tion process, all these are elements which have to be considered 
in the negotiation of every non-jural dispute. To translate these 
into legal norms of universal validity applicable to all disputes 
is a task which the ablest of men would be loath to undertake. 
The alternative is case-by-case compromise, with the wltima ratio 
of direct action always in the background. 

The explosive possibilities of non-jural disputes can be greatly 
exaggerated. Actually, the use of direct action is a last expedient 
which, in its most spectacular forms, is generally avoided be- 
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cause there is a kind of balance of power between the organized 
adversaries. Nor is this all. No one can observe the Swedish 
collective contract system at first hand without being impressed 
by the statesmanship of the leaders of these organizations. They 
are keenly aware of their responsibility to society in the national, 
and even in the international sense, as well as to the immediate 
interests they are expected to serve. And it is noteworthy that 
the uttermost demands for state intervention, except from a 
negligible minority, have been not totalitarianism, but the pro- 
tection of the rights of individual persons and property on the 
one hand, and of “functions essential to society” on the other. 
The organized workers and employers could conceivably become 
in Sweden, as they were widely suspected of being in the Wei- 
mar Republic, a privileged class with a monopolistic claim upon 
the products of Swedish industry. Today this is not so. Their 
freedom of action is secure, even in the struggle over interests, 
and comparatively few statutory restraints are imposed upon 
them in fighting their own battles in this area of labor relations. 

Aside from the special responsibility imposed by the Penal 
Code upon certain state and local officers who are “subject to 
official responsibility,’ even government employees are free to 
organize for collective bargaining and to engage in strikes. 
‘Pressure may therefore be brought to bear even upon govern- 
ment instrumentalities such as municipalities, the state railways 
and special authorities like hospital boards and the naval con- 
struction corporation. 

Strictly speaking, the only state officers now operative in the 
field of non-jural disputes are the state conciliators. If, however, 
we regard the Collective Bargaining Act of 1936 as providing 
state support for employees who would otherwise have to carry 
on their trial of strength with employers as the older and 
stronger unions have done, the Labor Court must now be 
reckoned among those state organs which intervene in certain 


3. SOU 1939: 19. Beténkande om. statstjanstemans stallning vid arbetskon- 
flikter (Stockholm, 1939). See Chapter 13, Part II, below. 
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disputes which have long been regarded as non-jural disputes, 
namely, disputes which precede the signing of a collective con- 
tract. Technically, they become jural disputes when the worker 
chooses to vindicate his statutory right to organize and bargain 
collectively in the Labor Court. But in the prevailing philos- 
ophy of non-intervention of the state in the associational affairs 
of the labor market, which is held by most of the leaders on 
both sides, the negotiation of collective contracts lies outside the 
sphere of state compulsion, and the Act of 1936 appears to be 
regarded as no more than a stimulus to collective bargaining of 
the traditional sort, between employers and salaried workers. 
The “right of association” which it protects, is no more created 
by the Act than it is created by collective contracts. In both 
instances, presumably the existent right is merely confirmed by 
the terms of the statute and the collective contract respectively. 

To what extent does the state, through its officers of govern- 
ment, actually exercise compulsion upon the parties in non-jural 
disputes? T—The answer to this question is to be found primarily 
in the administration of the conciliation laws and the law of 
collective bargaining. 

The conciliation service was established in 1906,‘ and there- 
after expanded and strengthened by the Conciliation Act of 
1920,° and amendments of the latter statute in 1931 and 1935.° 
In each of seven districts the Crown annually appoints a con- 
ciliator who is charged with the duty of keeping in close touch 
with all disputes in his district which threaten to precipitate open 
conflict. He may intervene on his own initiative in case a stop- 
page of “larger proportions” threatens; and since 1931 he has 
been required to intervene, even in lesser disputes, in case of a 


4. The history of conciliation and arbitration legislation is conveniently 
summarized in SOU 1927: 4, pp. 11-26. 

5. Lag den 28 maj 1920 om medling i arbetstvister (Svensk Férfattningssam- 
ling 1920 mr 245); K. Maj:ts kungérelse den 31 december 1920 med narmare 
ee angdende medling i arbetstvister (Svensk Férfattningssamling 1920 
mr 898). 

6. Lag den 28 juni 1935 angdende tillagg till lagen den 28 maj 1920 om 
medling i arbetstvister (Svensk Férfattningssamling 1935 mr 440). 
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request from either the employer’or an organization which in- 
cludes at least half the workers involved in the immediate con- 
troversy. He must urge the disputants to prevent a stoppage 
until an attempt has been made to conciliate, and in practice 
they seldom fail to heed his call, though the negotiations fol- 
lowing may not be successful. 

The conciliators are generally men of some distinction as 
leading citizens. Their occupations are varied. Some are 
academicians; others, such as secretaries of bureaus and judges, 
hold governmental posts; some have been businessmen. Their 
chief qualification is the capacity to conduct negotiations to a 
successful conclusion, an art which few men have mastered. 
Their rdle is in no sense a passive one, for they have to act 
quickly and decisively to head off crises by pressing upon the 
disputants the dangers of an open conflict. The law’s laconic 
mandate to “urge the parties, pending a settlement, not to bring 
about, continue or extend a strike or lockout,” and to “seek... 
to bring about a settlement” during negotiations, conceals the 
drama of their sudden calls to duty, the impact of their per- 
sonalities upon the stubborn—and sometimes inflamed—human 
material which they must work with, the long, fatiguing de- 
bates, the deadlocks and the ultimatums behind closed doors. 
The law does not compel arbitration. The conciliator cannot 
demand the closing of a contract. In these non-jural disputes 
he cannot prescribe any binding rule for an agreement between 
the disputants. But it is short of the truth to say that agreements 
reached with the intervention of a conciliator are always purely 
voluntary agreements. Circumstance may compel, where law 
will not command. And the prescribed duties of the conciliator 
are enough to make of him the spokesman of compelling cir- 
cumstance. 

A conciliator has certain auxiliary powers. He may call the 
parties personally, and he may also communicate with their 
respective associations, which in turn have their own internal 
sanctions for pacifying conflicts. He may post notices in the 
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press or in or about the work place involved in the dispute, sum- 
moning the parties to a conference. Employers cannot refuse to 
allow such notices to be posted in their factories. Although the 
statutory prescriptions are not backed by penalties, the parties 
are required to obey the conciliator’s summons. They are di- 
rected to produce documentary materials and statistical data 
whenever he requests it, and must allow him access to the work 
places concerned, so that he may command the requisite factual 
background for a settlement. 

The conciliator is not a mere moderator. He “shall urge ac- 
ceptance of such adjustments and concessions as may seem rea- 
sonable for the purpose” of avoiding or stopping an open 
conflict; and this means in practice that he is expected to bring 
in his own compromise proposal, when all else fails. Nor does 
he simply submit it for their approval. He may do more than 
implore with prayers and tears, and complaints are not wanting 
that conciliators have “strongly influenced’ the outcome from 
time to time. When all these expedients fail him, the conciliator 
may “urge the parties to allow the dispute to be settled” by an 
arbitral board created by law, or else by an ad hoc arbitral com- 
mission of their own choosing, the award of which they bind 
themselves in advance to observe. And although he may not 
himself act as an arbitrator, he may “insofar as he deems it 
necessary, give his assistance in the appointment of the arbitra- 
tor, provide him with information as regards his commission, 
and in other respects codperate in bringing about the desired 
result.” 

The conciliation service does not stop here. When a dispute 
threatens to spread beyond his district, the conciliator must re- 
port to the Social Board (Socialstyrelsen), a division of which— 
the Conciliation Office (férlikningsmannaexpeditionen )—will 
then order conciliators in the other districts concerned to inter- 
vene in the dispute. In big conflicts, the Conciliation Office may 


7. See observations of Frithiof Ekman in a radio discussion “Arbetsdomstolen 
i praktiken” printed in Nutida Svenskt arbetsliv (Stockholm) pp. 134 ff. 
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ask the King to appoint a special conciliator or a conciliation com- 
mission to intervene. A complete record is kept of “agreements, 
pledges, or other decisions” reached by the parties, together 
with a full account of the proceedings. Full reports are made 
to the Social Board every year, and the secretary of the Con- 
ciliation Office thereupon publishes in April or May his annual 
account of all state conciliation work, case by case, together with 
a statistical analysis. 

Between 1915 and 1937, an average of 208 disputes per year 
were handled by state conciliators. The number has tended to 
increase in récent years. During 1938 there were 361, twenty 
of which were referred to special conciliators or conciliation com- 
missions; about seven thousand employers and one hundred fifty 
thousand workers were involved. But in only 39 of these 
disputes was there open conflict, strikes occurring in 37, lockout 
in one, and “mixed conflict” in the remaining dispute. Only 10 
per cent of all the workers concerned in the conciliation proceed- 
ings over the whole country were involved in these stoppages. 
In 19 instances there were stoppages before the conciliator could 
intervene while in 20 instances they occurred in spite of nego- 
tiations. 

The extent to which the state conciliators intervene in labor 
disputes appears in the following figures. For the period 1915- 
1937, the Social Board calculates* that for an average year 
in only 32 per cent of all stoppages throughout the kingdom 
were the state conciliators active. Yet these stoppages affected 
76 per cent of all workers covered by stoppages during an 
average year. During the year 1938, these figures come to 48 
per cent and 90 per cent respectively, thus indicating very 
clearly that reliance upon the state conciliation service is the 
rule and not the exception. 

These figures do not show the number of instances in which 
private conciliators were called in, and it would seem that no 


8. Arbetsinstallelser och kollektivavtal samt férlikningsmannens verksamhet 
m. m. ar 1938. SOS 1940 (Stockholm, 1940), p. 35. 
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such data are available. Presumably they would show less 
activity than the state conciliators report. On the other hand, 
the intervention of a conciliator does not mean the retirement of 
the staffs of the unions’ and employers’ associations from the 
scene of struggle. On the contrary, it is they who shoulder the 
main burden of negotiation, up to the breaking point, and only 
to a secondary degree thereafter. Moreover, it is difficult to 
estimate quantitatively the importance of these purely private 
negotiations. They are extremely influential and probably de- 
cisive in the vast majority of cases where a new collective con- 
tract is the subject of negotiation, and where no stoppage occurs. 
During the year 1938, for example, 4,694 collective contracts 
were negotiated, while the state conciliators intervened in but 
361 disputes altogether. The state conciliators intervened most 
frequently—in 72 disputes—in the field of transportation, yet 
even in this area there were 455 collective contracts signed 
during 1938. It is true that when one compares the number of 
workers covered by these contracts (28,993) with the number 
of workers involved in disputes in which the state conciliator 
convened (7,437), the significance of the state conciliation 
service rises. Yet, for all fields of economic activity in that year 
only some 28 per cent of the total number of workers covered 
by new contracts then negotiated were involved in disputes in 
which the state conciliators intervened.® 

One must conclude, therefore, that at the stage at which 
non-jural disputes generally arise—the negotiation of collective 
contracts—the intervention of state conciliators is fractional, in 
terms of total contracts concluded, but of very great importance 
in certain sectors where open conflict is likely to occur. 

The burden of harmonizing the conflicting claims of both 
sides is on the whole assumed by the private associational struc- 
ture. This is not to say that the autonomous associations have 
succeeded in governing their own realm of potential disorder so 
perfectly that no further extension of public authority in the 


9. Loc. cit. Most of these disputes did not lead to actual stoppage of work. 
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field will ever be necessary. The Basic Agreement is evidence 
of a declared purpose of the associations to repair the breaches 
in their private system of functional self-government in the 
face of recurrent complaints that private control is not enough. 
But since the state conciliators, having adequate authority to 
intervene whenever and wherever a serious conflict arises, never- 
theless intervene in but a comparatively small part of the field 
in which non-jural disputes can occur, it is safe to say that func- 
tional autonomy is not a failure there. 

An important statutory limitation upon the use of direct action 
in non-jural disputes is the duty of the parties to observe a 
warning period of at least seven days before a strike or a lockout 
is called. Such a warning, according to an amendment of the 
Conciliation Act, adopted in 1935,'° requires notice to be given, 
not only to the other side in the dispute, but also to the state 
conciliator in the district in which the stoppage is scheduled to 
occur. Such warning must be accompanied by a statement of the 
reasons for resorting to a strike or lockout; and if the warning 
is directed at unorganized workers, it has to be posted con- 
spicuously in the place of work. Each violation of the Act, as 
amended, is punishable by a fine not exceeding three hundred 
crowns after prosecution in the ordinary courts. 

An analysis!! of the warnings given during 1938, as required 
by this statute, shows that two thirds of the written warnings 
(many were oral), were within the building trades. Such warn- 
ings are frequently given orally at the time when negotiations 
break down, but in 1938, some 746 were put in written form. 
Often the notice contained no statement of reasons (in 41 in- 
stances). More frequently the reasons were given briefly, and 
in some instances they were accompanied by a voluminous record 
of the unsuccessful negotiations. About one third of the conflicts 
were attributed to a refusal of the employer to sign a proposed 
agreement, and about an equal proportion were assignable to a 


10. Cited in note 6 above. Sa Moe 
11. In the report of the State Conciliation Office cited in note 8 above. 
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breakdown in negotiations. A good many of the remainder 
involved jural disputes about the interpretation and application 
of contracts, such as the discharge of organized workers on ac- 
count of union membership, refusal to pay wages allegedly due, 
and seniority. Of the whole number of written warnings only 
one was a notice of lockout; the others were strike notices. Most 
of the warnings were sent to unorganized employers, very few 
indeed to those who were members of a national employers’ 
association. The senders of notices were for the most part 
unions affiliated with LO, although more than 70 were sent by 
syndicalist organizations. None were sent by unions of salaried 
employees. 

The requirement of warning is new, but even brief experience 
shows that it is useful not only as a “cooling off? device calcu- 
lated to soften the rigors of industrial warfare, but also as a 
source of valuable information for the conciliators who must be 
notified. Notices properly supported by reasons give the con- 
ciliators a clue to the gravity of the conflict and sometimes pro- 
vide data by which he may proceed more quickly toward a settle- 
ment. As the institution of warning-notices is perfected, the 
Conciliation Office in Stockholm may eventually be able to give 
a much better picture of the nature of non-jural disputes in its 
annual report. At present the data are limited. Some kind of 
standard written form of notice, required of all prospective 
striking organizations or employers contemplating a lockout, 
would greatly expand official knowledge of these disputes. 

The most important practical consequence of the classification 
of labor disputes into jural and non-jural is that it sets apart 
very clearly a category of conflicts in which the resort to col- 
lective sanctions is lawful. The strike and the lockout, the 
blockade and the boycott, are in general allowable in the sphere 
of non-jural disputes. They are not generally allowable when 
the dispute is a jural one. 

When men choose “to employ the uncivilized weapon of the 
strike,” writes an American commentator, “they must accept the 
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risk of losing their jobs which a strike, not based on an unfair 
practice, always entails.”1? This view of the use of economic 
sanctions by organized labor is inconsistent with the classificatory 
plan basic to Swedish law, and, of course, it is not consistent with 
the view of the Chief Justice of the United States in denominat- 
ing the right to organize as a “fundamental right.”28 In both 
countries, although more markedly so in Sweden, the strike is 
regarded as an appropriate instrument for pressing and defend- 
ing interests in the bargaining process preceding the clarification 
and definition of the rights of the parties to the dispute. But 
why, it may be asked, can any allowable area of economic con- 
flict be assumed at all? Is the persistence of such economic 
sanctions as the strike and the boycott not an indication of the 
lawlessness which infringes upon and threatens a régime of law 
and order? Is there any acceptable rationale by which the 
categorizing of jural and non-jural disputes can be defended? 

The answer must be that the non-jural area is certain to 
persist until the time comes when it can be completely occupied 
by the rule of law. The difficulty arises, naturally, in the process 
by which the non-jural area is eventually regularized. If it is 
not to be done by legislative fiat it must be accomplished by a 
process of trial and error. The legal norms which can win ac- 
ceptance in the non-jural area will ordinarily arise by custom 
and convention. To a large extent the latter methods overlap 
in the creation of norms in the substantive law of collective con- 
tracts, for the conventional rules laid down by contract fre- 
quently represent a precipitate of customary practice rather than 
a brand-new body of law set up by legislative process. Legisla- 
tion in this field is not regarded in Sweden as a reliable source 
of substantive law which can prove of lasting value. No doubt 
the process must be gradual by which collective contracts, with 
their widely varied normative rules concerning the employer- 

12. H. S. Drinker, “The Right to Discharge Employees for Union Activity,” 


88 Univ. of Pennsylvania Law Review, 806, 840 (May, 1940). Italics inserted. 
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employee relation, gradually occupy the present area of non- 
jural disputes. Such a process has none of the majestic sweep 
of legislation. For just that reason, however, it means a 
steadier, if slower, growth of the law. If it be objected that the 
laborious carving out of new realms of law and order in this 
way allows too much play for the disruptive use of economic 
sanctions such as the strike and the lockout, it may well be 
asked whether the essential difficulties involved in the making 
of law out of the refractory human materials of the labor market 
can really be sidestepped by mere sovereign command. The 
legislative process does not in fact escape the conflict of interests 
by a transfer to formal assemblies, and it is more than doubtful 
that the bitterness of the conflict can be permanently assuaged by 
the suppression of its contours outside the chamber. 

It may well be asked, too, whether the functional problems 
that have to be solved in the process of drawing up a collective 
contract, can better be solved by lawmakers in parliament. At 
bottom, the interrelationship between the organized adversaries 
in the labor market is not one of complete opposition; it must 
sooner or later be one of collaboration upon a solution of the 
specific problems over which conflict arises. A collective contract 
represents a concrete solution of problems such as the distribu- 
tion of wages, the hours of work, the nature and extent of 
discipline, and the establishment of procedural patterns common 
to both parties. The evolution of the collective contract system 
in Sweden would seem to demonstrate conclusively that the 
solution of such problems can be achieved successfully by the 
parties at interest when they are left quite free to resort to the 
use of sanctions in the process of reaching the goal. In other 
words, so long as the substance of collective contract law is in 
the process of becoming—so long as it is werdendes Recht14— 


14. See Dietrich Schindler, “Werdendes Recht: Betrachtung iiber Streitigkei- 
ten und Streiterledigung im Vélkerrecht und Arbeitsrecht” in Festgabe fiir 
Fritz Fleiner xum 60. Geburtstag, 24. Januar 1927 (Tibingen, 1927). Lam 
indebted to Dr. Gerhardt Niemeyer for the reference to this and to an article 
by Hans Heyse, “Uber die geschichtlichen und soziologischen Grundlagen des 
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the free use of sanctions does not impede the eventual creation 
of norms under which the parties later consent to be governed. 
This does not prove that a basis for common action could not 
have been found by some other method, as for example, by 
statutory command. It does show, however, that statutory pre- 
scription is not the necessary condition for such a basis. 

It is undeniable that the method of creating normative con- 
tract law through conflict is costly to the parties and to society 
as well. Non-jural disputes are often open conflicts, although 
they are not so necessarily. They are allowed to progress to 
the stage of open conflict precisely because there is no jural 
norm applicable to them. If now the state were to step in and 
prescribe such a norm, capable of covering every conceivable 
conflict, what should be the substance of that norm? He who 
could with omniscience answer that question could predict the 
substance of a thousand and one compromises. The fact is that 
the creation out of hand of substantive justice in so complex a 
field of law is an utter impossibility. 

The objection, therefore, to the creative process by which 
collective contract law is gradually built up and renewed year 
after year in Sweden, must arise, for those who object to the 
use of sanctions in non-jural disputes, not in the pluralism of the 
creative process but rather in the dispersion of private coercive 
power beyond the hands of the sovereign state. Clearly there 
could be no allowable conflicts by strike and lockout, if non-jural 
disputes had to be settled without the use of any private eco- 
nomic sanctions whatever. But the outlawry of economic sanc- 
tions would amount to the deprivation of the parties of their 
bargaining power. Stripped of their bargaining power, or- 
ganized workers and employers could not maintain the collective 
contract system, to say nothing of extending it. For that system 
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modernen Schlichtungswesens” in Archiv fiir Rechts- und Wirtschaftsphilo- 
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rests upon the foundation of the autonomy of the associations. 
Their freedom of action was a necessary condition for the erec- 
tion of the whole collective contract system. Something like the 
present matrix of normative rules governing the employer- 
employee relation by collective arrangements could conceivably 
be enacted by parliament into a code of labor relations. But 
this would fall short of a substantive law built up by compro- 
mise by the parties affected, and it would lack the source of 
constant renewal and growth provided in the periodic nego- 
tiation of new contracts to replace the old. 

Non-jural disputes involving as they do a clash of interests 
which yet lack any normative unification, lie necessarily outside 
the neat realm of law and order which the tender-minded would 
prescribe for the totality of industrial relations. But the realm 
of disorder in which they are constantly cropping up is neither 
a realm of anarchy nor of unbounded confusion. It is a kind of 
methodical disorder just because the method of industrial con- 
flict here is a creative process from which new substantive norms 
are expected to emerge. The clearest way to show this, is 
through an analysis of cases which arise before the Labor Court, 
for that tribunal has not only to interpret and apply the substance 
of law created by collective contracts, but also to discern sharply 
the line between the area where such law in fact exists and 
where it has not yet been created. It has had to do this not 
only in determining its own jurisdictional boundaries, but also 
in describing the legal limits of industrial warfare. The case- 
by-case distinction between jural and non-jural disputes which 
appears from an analysis of the jurisprudence of the Labor 
Court serves to illustrate far more clearly than could be done in 
any other way, the practical bases for freedom of association in 
the labor market and the uses to which freedom of action is put. 
In particular, it indicates the rationale which underlies the use 
of economic sanctions in contemporary Swedish jurisprudence. 

There is a tendency in the United States to look upon the 
strike and the lockout as weapons of domestic warfare inappro- 
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priate for the stage of industrial development into which we are 
heading. Whether this is so depends upon the direction of our 
evolution. There can be no doubt, however, that the use of 
such sanctions is consistent with a highly developed collective 
contract system, and that they are perhaps inseparable from the 
steady growth of the system. In Sweden, at least, where the 
collective contract system has persisted along with freedom of 
association, these sanctions have not disappeared. They remain 
as lawful instruments of pressure in non-jural disputes. 


Part Four 


THE JURISPRUDENCE OF THE 
LABOR COURT 


CHAPTER ELEVEN 


The Labor Court 


IN jyuRAL, as distinguished from non-jural, disputes between 
unions and employers, it is established that the power of the 
state may be invoked to compel a peaceful settlement in Sweden. 
So long as a dispute lies in the realm of conflict, on the other 
hand, for which no contractual or statutory norm is applicable, 
it is assumed that a compulsory settlement directed by public 
officers would violate the basic principles of freedom of asso- 
ciation and of collective free contract. Such disputes are nego- 
tiated—often with the aid of state conciliators—or are arbitrated 
either by ad hoc arbitral boards or by state arbitrators agreed to 
by the parties. When these methods fail, open conflict may 
lawfully be resorted to. But as to jural disputes, the state may 
intervene by commanding the appearance of a defendant in a 
civil action, compelling a settlement, and enforcing the judg- 
ment upon the parties. 

Such intervention in jural disputes concerning collective con- 
tracts is the peculiar function of the Labor Court. It is not an 
arbitral tribunal, but a court of law; and behind it stands the 
same coercive power of the state that enforces the judgments of 
ordinary courts. As an organ of pudlic government the Labor 
Court is remarkable for two reasons. In the first place, it has 
developed a considerable body of jurisprudence in the new field 
of collective contract law, of special interest to American ob- 
servers who are watching the gradual development of a com- 
parable body of law in the United States. In the second place, 
the court has functioned harmoniously in conjunction with a 
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matured system of private government carried on by autonomous 
groups of workers and employers. Indeed, the Labor Court is 
organically related to this associational structure, a factor which, 
perhaps more than any other, helps to explain its extraordinary 
success. For in this organic connection the principle of group 
autonomy is not only preserved but directly utilized in the 
development and the enforcement of collective contract law. 
The collective contract system has thus been given a certain 
stability, while its expansion has in no way been impeded, nor 
forced beyond the consent of the groups governed by it, by 
official intervention. 

Compared with neighboring countries, Sweden was tardy in 
setting up a special court for the adjudication of labor disputes. 
In Denmark a special arbitration tribunal (den faste Voldgifts- 
ret) was created in 1910, and in Norway a labor court 
(Arbeidsrett) was created in 1915. These were specialized 
courts for settling controversies arising under collective labor 
agreements. In Finland, where no special court had been 
created for this purpose, there had been enacted in 1924 a 
general statute governing collective contracts, and providing for 
a forfeiture (plikt) payable by employers or workers, or their 
respective organizations, in cases of breach of collective contract 
arising in the ordinary courts. The Norwegian and Danish 
tribunals had assessors who were appointed from lists submitted 
by unions and employers’ associations, as well as neutral judges. 
These courts doubtless provided an example for the Swedish 
legislators, and pointed the way for a Labor Court in Sweden. 

The question of judicial regulation of employer-employee 
relationships, however, had been discussed much earlier than 
this in Sweden. Private members’ bills had been brought into 
the Riksdags of 1887, 1895, 1897, and 1898 without, however, 
leading to any practical result. Although the 1899 Riksdag 
proposed a study of the matter, which led to a commission 
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report in 1901 including a bill for regulating labor contracts, 
the proposal was never acted upon. The government brought 
in bills in the Riksdags of 1910 and rg11 for the regulation of 
collective agreements and for creating special labor courts, but 
at both times the legislation failed for want of agreement be- 
tween the chambers. Again, in 1916, the Social Board reported 
a series of bills calculated to promote labor peace, and embrac- 
ing a plan for special courts in labor disputes; but the objections 
to the program were so considerable that it was never brought 
before the Riksdag. Finally, as a result of various private mem- 
bers’ bills in the 1921 Riksdag calling for positive action—in- 
cluding demands for compulsory arbitration—the government 
was directed to prepare a comprehensive report upon the matter, 
together with a draft of legislation. This was done after a num- 
ber of interruptions, and on June 22, 1928, two statutes were 
enacted—the Labor Court Act? and the Collective Contracts 
Act’—which created the Labor Court and laid down the ground- 
work for the adjudication of legal controversies arising in the 
contractual relation between employers and their associations 
and organizations of workers. Since that time, further statutes, 
chiefly the Collective Bargaining Act* of 1936 and amendments 
thereto in 1940,° have widened the jurisdiction of the court to 
include other than contractual questions, although these still 
constitute the great bulk of its work. 

The chief objections to a labor court had come from the side 
of labor. But labor was not unanimously opposed to it. The bill 
drawn in 1916 by the Social Board was approved “in principle” 


2. Lag om arbetsdomstol den 22 juni 1928. Svensk Férfattningssamling 
1928 mr 254. Cited hereafter as the Labor Court Act. ; 

3. Lag om kollektivavtal den 22 juni 1928. Svensk Forfattningssamling 
1928 mr 253. Cited hereafter as the Collective Contracts Act. 

4. Lag om férenings- och forhandlingsratt den r1 september 1926. Svensk 
Férfatiningssamling 1936 mr 506. Cited hereafter as the Collective Bargaining 
Act. 

5. Lag angdende andrad lydelse av 3 och 29 §§ lagen den 11 september 1936 
(nr 506) om férenings- och férhandlingsratt, den 17 maj 1940. Svensk Fér- 
fattningssamling 1940 Ur 332. 
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by the governing board of LO, and the chairman of LO, Her- 
man Lindqvist, energetically defended it before the 1917 Con- 
gress of LO, though with certain reservations. He objected in 
particular to some of the provisions regarding damages and the 
requirement of a period of warning in the case of allowable 
stoppages. But he declared that “it was quite natural that dis- 
putes over the interpretation of contracts and other such legal 
controversies always would be decided by arbitration and that 
they are not suitable for decision by forcible means,” and that 
accordingly “it is better that such disputes be decided by a labor 
court for the whole country rather than by the many and costly 
arbitral tribunals which we have had, and where questions cer- 
tainly were not always brought to the best decision.”* The Con- 
gress of LO, however, emphatically rejected the plan; and 
when the Labor Court Act of 1928 was being debated in the 
Riksdag, there were demonstrations of protest staged by labor 
groups in Stockholm. 

The governing board of ZO in 1926, in protesting a plan for 
compulsory arbitration, made it very clear that labor had never 
opposed the submission of controversies over Jegal rights, pure 
and simple, to voluntary arbitration. But they observed that it 
had frequently been difficult to decide whether a dispute pro- 
perly fell within or without the terms of a collective contract, 
and insisted that such questions ought to be negotiated. Com- 
pulsory settlement of jural disputes, whether by arbitral boards 
or a labor court, they could not approve, for in such borderline 
cases between jural and non-jural disputes this might amount 
also to the compulsory arbitration or adjudication of the latter. 
This would clearly be a serious encroachment upon labor’s free- 
dom of action as well as the broader principle of freedom of 
contract. The unions preferred to rely upon their own weapons 
in non-jural disputes. 

The Employers’ Federation, on the contrary, had long fa- 
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vored a labor court. It had declared, in commenting upon the 
1916 proposal, that “it is manifestly wrong that in a state based 
on the principle of law certain disputes should be left outside 
the jurisdiction of the statutory courts, to be settled, failing an 
amicable arrangement, by an open struggle between the parties; 
for in these circumstances it is the stronger party and not the 
party in the right that is bound to win.” Although the Supreme 
Court had recently declared that a collective contract is binding, 
“this has not led to any real improvement. If the present state 
of affairs continues, such disputes will in future be settled not 
by the judgment of courts but according to the relative strength 
of the parties. It would be frankly impossible to refer disputes 
involving a stoppage of work in a given industry to an ordinary 
court of law, since in the normal course of events, several years 
would elapse before such a court could deliver its final judg- 
ment. Moreover, the investigation of disputes relating to their 
application of collective agreements and to trade associations in 
general requires the competent judicial authorities to have an 
experience of social matters which it would be idle to expect 
from the ordinary courts, and which is rendered all the more 
important by the absence of any relevant legislation.”? 

When the Labor Court was finally created in 1928, it came 
with the blessings of employers’ associations and conservative 
groups, and over the protest of organized labor. It clearly 
meant the direct intervention of the state in jural disputes, and 
the judicial enforcement of contractual obligations upon unions 
and employers alike. Yet it is important to observe that 
throughout the debate over the new tribunal it had been as- 
sumed that there would be no such state intervention in ”on- 
jural disputes. For the settlement of such conflicts the traditional 
methods of negotiation, compromise, arbitration, and, in the last 
resort, a trial of strength, would be resorted to. Nor was it 
supposed that the adjudication of jural disputes by a new special- 

7.C. Hallendorff, Svenska Arbetsgivareféreningen 1902-1927 (Stockholm, 
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ized court would oust the fighting groups on either side of any 
part in the judicial process by which such disputes were to be 
disposed of. Although the Labor Court was to perform purely 
judicial functions, it was deliberately planned that the unions 
and the employers’ associations should play a direct réle in its 
work. This was evident, both in the plan for selecting the 
judges, and in the way in which the new legislation devolved 
upon these associations a share of disciplinary authority and 
responsibility for their affiliates in the pleading of causes and 
the enforcement of judgments. 

The Labor Court consists of a chairman and six other mem- 
bers. Each takes the oath of a judge and has one vote. For a 
quorum, the chairman and four other judges must be present; 
of the latter, the judges nominated by the unions and the em- 
ployers’ associations must be equal in number. Decision is 
reached by a plurality vote, and the chairman may be in the 
minority. Ordinarily a majority decides, but the Court has so 
divided at times that the labor and employer representatives 
entered opposing dissenting opinions, leaving the Court’s de- 
cision in the hands of the three remaining judges.® 

The associations participate directly in the selection of four 
of the seven judges. From the workers’ side, nominations are 
made by LO (The Confederation of Swedish Labor Unions), 
as is expressly provided in the Labor Court Act. ZO must sub- 
mit a list of nominees to the Crown containing twice the number 
of judges and substitutes to be appointed at any given time. 
Two judges and four substitutes constitute the full complement, 
each to serve for a two-year term. Similarly, from the em- 
ployers’ side nominations are made by the Advisory Council of 
the Employers’ Associations (Arbetsgivarefireningarnas for- 
troenderad ), in which the Employers’ Federation has four rep- 
resentatives, while the Shipowners’ Association (Sveriges Re- 
darefirening ) and the Farm Employers’ Association (Svenska 
Lantarbetsgivareféreningen) have one each. Thus workers and 
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employers may be said to be represented by two judges and four 
substitutes each. 

The appointees are not, however, truly representative of the 
whole of employers and workers in Sweden. On the side of 
labor, the most conspicuous omission is DACO, the federated 
unions of salaried workers. LO has opposed the naming of 
special representatives for these workers on the ground that the 
experience of the Labor Court has not shown any necessity for 
it.2 Nor are the syndicalists represented. Government em- 
ployees outside ZO have no representation, but their status is 
the subject of special legislation. The only considerable em- 
ployers’ interests unrepresented are those of the state railways, 
lumbering concerns, the newspapers, and the hotel and restau- 
rant owners. Very little discussion of this hiatus in the nomina- 
tion scheme laid down in the Labor Court Act is to be met with. 
It would be a more serious problem if the judges nominated by 
special groups were intended to be proponents of interests. 

The four judges nominated by unions and employers’ asso- 
ciations are regarded not so much as representatives of interests, 
however, as persons with specialized knowledge, acquired from 
direct experience, of the law and practice of collective contracts. 
Indeed, as the present chairman of the Labor Court has said, 
it is not supposed that they are there to press special interests, 
but rather “to bring to the court a thoroughly sound special 
competence.” They should “understand the technical conditions 
of productions” and should know the process of collective bar- 
gaining from firsthand experience at the negotiation table. 
“Even though one cannot count upon absolute non-partisanship 
in these circumstances,” he continues, “it is demonstrated by 
practice, that non-partisanship is so considerable that the court 
in no less than two thirds of all cases has been able to bring in 
judgments without any division of opinion.”?° 


9. Yttrande till andra lagutskoitet den 28 februari 19 38: De privatan- 
stiilldas representation i Arbetsdomstolen (Landsorganisationen i Sverige, Stock- 
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The Labor Court had been advocated partly to fill a gap in 
the administration of justice due to a lack of special training, 
among judges in the ordinary courts, in the comparatively new 
field of collective contracts. The Labor Court was not to create 
a new jurisprudence in this field, however. Its primary function 
was to declare the law as it had already been built up by the 
collective contract system. Thus the Collective Contracts Act 
was a very brief document; it was adjective law, and that, even, 
in barest outline. The court was left to regulate not only its 
own procedure, for the most part, but also to adjudicate on the 
basis of a vast corpus of substantive law already in existence in 
a large number of collective contracts. It was sound policy to 
put upon the new bench men who had had long experience with 
these contracts. As a rule, the nominees from each side have 
been officials in the respective associations, who have participated 
actively in the settlement of disputes in the labor market as 
leaders for many years. The judges from the employers’ side 
in 1939 for example, were Ivar O. Larson, vice-managing direc- 
tor in the Employers’ Federation, and Erik W. Paues, managing 
director of the textile employers’ association. On the workers’ 
side, the judges were Oscar Karlén, chairman of a large union 
of workers in the wood industries, and Oscar Westerlund, who 
heads the metal workers’ union—the largest affiliate of ZO. 

A majority of four on the Labor Court thus may be regarded 
as persons of special competence in the collective contract sys- 
tem, and chosen by special interests within that system. Their 
term of office is two years, but their tenure may be renewed. 
The remaining three serve for a “fixed term,” according to the 
Labor Court Act, although in practice they enjoy permanent 
tenure. They “shall be appointed by the Crown .. . from 
among persons who cannot be considered as representing the 
interests either of employers or of employees.”!2 Of these 
three, two—the chairman and the vice-chairman—“must be 
learned in the law and must have had experience as judges,”!? 


11. Collective Contracts Act (1928), §3. 12. bid., §3. 
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The third need not have these qualifications, but must, like the 
judges nominated by the associations, have “special knowledge 
and experience in respect of conditions of employment and ques- 
tions relating to employment contracts.”8 By these provisions, 
the Labor Court is thus made a tribunal, not merely of special 
interests alongside public interests, but of specialized com- 
petence. Although it is a court of law, only two of its judges 
are required to be jurists. The others fulfil some of the require- 
ments of technical capacity ordinarily expected of an administra- 
tive board. | 

The mixed personnel of the new court was not a radical 
scheme. Neither the presence of laymen nor the representation 
of special interests on judicial bodies is novel in Sweden. The 
rural district courts (héradsritterna) have always had a bank 
of lay assessors who, by voting unanimously, could even over- 
rule the law-trained judge on points of law. The representation 
of employers’ and workers’ interests is found on the Labor 
Council, the Insurance Court, and the Unemployment Commis- 
sion as well as the Labor Court. 

The chairman, as lawyer, judge and neutral, occupies a com- 
manding position on this bench. It is not improbable that the 
success of the Labor Court depends heavily upon the personal 
influence which the present chairman, Arthur Lindhagen, has 
exercised. Indeed, he had so distinguished a record there from 
the beginning that when he was promoted to the Supreme Court 
bench soon after the Labor Court was founded, he was soon 
called back (in 1931) to resume its chairmanship, a post which 
was thereupon made equal in tenure and salary with that of a 
justice of the Supreme Court. His experience as a judge extends 
over many years, from courts of first instance to the highest 
court, and he has served as chairman of the Central Arbitration 
Board (1923-1928), as well as chairman of a commission’* for 

13. Loc. cit. Feb Ser 
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an investigation of the Adal affair (1931), and a commission of 
inquiry concerning the rights of third parties in labor disputes?® 
(1934). He is the author of several works on the law of trustee- 
ship and inheritance. Free of evidence partisanship, judicial of 
mien, and impressive, even to the casual visitor to the sessions 
of the Labor Court, in his capacity to penetrate at once to the 
heart of the matter before him by simple, direct questions shot 
at witnesses and counsel alike, brushing aside the traditional 
formalism of judicial procedure, he has won the profound 
respect of his colleagues on both sides. The occasional smile 
which breaks out upon a. face that is ordinarily stern as a mask, 
discloses the very human side of this man, who more than any- 
one has brought the Labor Court, within a few years, to a 
position of considerable prestige. 

The present vice-chairman, Johan Hagander, is a “revision 
secretary”—that is to say, a counsellor for the court in the law 
courts, and has also served on commissions of inquiry in labor 
questions. 

The third nonpartisan judge, Nils Bergsten, an actuary, has 
been an officer in the Social Board since 1912, in charge of the 
section for labor statistics. 

The procedure in the Labor Court is, in general, the same as 
the judicial procedure in the borough courts (radhusritterna ), 
but there are substantial innovations which merit notice. The 
new tribunal was expected above all to act with dispatch. The 
traditional procedure in Swedish Courts, based largely upon the 
codes of 1734, allows long delays, primarily due to the system 
of indirect written pleading through a series of attorneys’ briefs 
and counterbriefs with a minimum of oral presentation. Weeks 
often intervene between parts of arguments, and numerous post- 
ponements are normally granted to allow the preparation of 
replies. The court seldom has an opportunity to hear and ex- 
amine the evidence and arguments at one sitting or in hearings 
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on successive days. Without waiting for a general revision of 
the whole body of Swedish adjective law, which it is planned to 
carry through within a few years, the Labor Court Act of 1928 
directs the new court to “see that cases are decided without 
unnecessary delay and if possible after one hearing.” '® 

In his opening declaration, at the first formal session of the 
Labor Court, the chairman indicated the procedural standards 
to be followed: 

“On the first of January of this year, jurisdiction over cases 
involving collective contracts was transferred to the Labor 
Court. This Court has to take cognizance of all cases which 
come before it in the full light of publicity. 

“The duty which lies before the Court is a difficult one and 
heavy with responsibility. The questions which come here for 
settlement are often difficult enough in themselves. Yet the 
relation which the parties bear to each other makes the judicial 
function here the more delicate when it is seen against the 
background of political strife which preceded the Court’s cre- 
ation. That its decisions are final, moreover, increases its re- 
sponsibility. Of especial gravity is the duty of this Court when 
regarded from the standpoint of developing a new procedure, 
built up verbally and spontaneously, and in this way becoming 
to some extent a predecessor in a general modern procedural 
reform. 

“All that is human is imperfect and the Labor Court falls 
under this general rule. But if good will and a strong sense of 
personal responsibility can achieve much, there are good pros- 
pects that the Labor Court will be able, in its judicial functions, 
to carry on the best traditions of Swedish administration of 
justice. 

“A condition for all good administration of justice is that the 
judge must press on beyond what lies on the surface and get to 
the heart of the matter. Here the judge cannot work alone. He 
is dependent upon the materials which the parties at suit lay 
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before him. And on this point, I wish to direct to all who resort 
to this Court an earnest plea, which I can sum up in this way: 
never let your honest convictions about the justice of your 
cause mislead you to stand merely upon a bare allegation, but 
rather help the Court by means of a careful examination and 
presentation of good testimony. 

“With these words I declare the first session of the Labor 
Court to be open.”?? 

The court usually meets on Friday at 10:30 A.M., hearing 
three or four cases before finally adjourning at 3 or 4. Often a 
decision will have been reached in chambers before evening, or 
at the most within a fortnight. A few difficult cases may hang 
on for a month. Once a decision has been reached, the parties 
are notified by mail. In the majority of cases the time elapsed 
between the first application by the plaintiff until the final 
decision has been reached is not more than a month or two. 

This expedition is explainable partly by the fact that the 
Labor Court is a court of first and final instance. There is no 
appeal. The only possible resort to another government organ 
is to the justiticombudsman, a kind of solicitor general elected 
annually by the Riksdag who will hear complaints of miscon- 
duct or maladministration on the part of any civil officer, and 
may intervene to prevent an imperilment of citizens’ rights. 
He may even commence action against the offending officer. 
But this is not a judicial appeal, for the justitieombudsman has 
no authority to reverse the rule of a court.18 

It is due also to the integral treatment of all aspects of the 
case. The plaintiff must make his written complaint to the 
clerk of the court. Eight identical copies of the collective con- 
tract are required when there is a dispute over contractual 
rights, one for each judge and one for the clerk. The defendant 
is thereupon summoned to appear before the court on a given 
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date, the summons being accompanied by a copy of the original 
complaint together with all appendices (such as pertinent con- 
tracts, minutes of negotiations, etc.) submitted by the plaintiff. 
When there is more than one defendant, each one is entitled to 
such a copy. Both parties to the suit are directed to present all 
evidence and briefs at the date set, with the admonition that the 
Court will grant a stay or postponement only in very exceptional 
cases. The defendant must ordinarily return his briefs and ob- 
jections within four or five days after being summoned, sending 
them to the chancellory of the Labor Court, by which they are 
forwarded to the plaintiff. 

In all of this preliminary interchange of documents no per- 
sonal appearance before the Court is necessary. It provides both 
sides with the essential allegations of fact and the arguments, 
and supplies the chairman with most of the relevant materials 
for a decision. After examining these materials, he may direct 
the clerk of the court to notify the parties by telephone that 
certain allegations are insufficiently supported, or that certain 
further evidence may be called for—an informal proceeding 
which at first astonished lawyers of the old school. In his enter- 
taining little: book on the Labor Court,’® the clerk relates that 
one lawyer cut him off in the midst of such a telephone conver- 
sation, delivered himself of a well-known Swedish curse, and 
shouted that it was the defendant’s “own business” what he 
would enter in his brief. To which the chairman is reported to 
have replied laughingly, when he was told of it: “The de- 
fendant’s own business?—No, not in modern judicial pro- 
cedure!” Lawyers very soon came to accept the new system; 
its advantages were obvious. 

The Labor Court Act clearly does limit the Court to the 
briefs of counsel and the motions of the immediate parties, but 
expressly authorizes it to “summon witnesses itself and make 
other inquiries if it considers this necessary.” The chairman 
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and two judges may even travel to the work places involved in 
the dispute and make direct observations. 

This integration of the relevant materials, by a chairman with 
wide discretionary powers to extend the inquiry wherever it 
may seem useful to do so, all in advance of the formal hearing 
of the case, ordinarily makes it unnecessary to extend the formal 
session of the Labor Court beyond an hour or so. In the same 
room, at one time, are assembled all who know about the case 
and are competent to be heard. The court is insistent upon this. 
It is not tolerant of the absence of principals whose ill-informed 
lieutenants may attempt to answer oral questions. It discourages 
the reading aloud of arguments, or the dismissal of a point by 
referring the hearer to a written brief. It insists upon straight- 
forward oral argument. The inquiry at this point is thus de- 
finitive, penetrating and rapid, for it is made against the 
background of a thorough preparation of the case by written 
interchange and extensive collateral investigation. But it is 
relatively informal. There is no cross-examination of witnesses, 
no extended debate over rules of evidence. Only the court may 
question witnesses and counsel in Sweden, though a judge may 
ask the other side substantially what counsel has requested. 
Most of the questioning is done by the chairman, whose keen 
investigatory scalpel has exposed many a weak case. The chair- 
man’s questions, on the other hand, are often helpful, and he 
has sometimes shown a party the logical dangers of his ex- 
pressed position in time to permit a retrieval of the point in 
hand. 

This kind of intervention by the Court’s chairman, partic- 
ularly on behalf of workers, who are usually represented by 
men without legal training, at first drew covert criticism from 
the other side. But there has been very little open attack upon 
the comparatively informal and reformed procedure of the La- 
bor Court. The test of its success lies here—the almost universal 
acceptance of its judgments and without need for compulsion— 
and not in any question of departure from the old law of pro- 
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cedure. On the other hand, an American observer, fresh from 
the smoke of battle over administrative justice in the United 
States, will be impressed with the sober non-partisanship which 
permeates the proceedings of this court. And he will perhaps 
conclude that this is so, less because the Labor Court is a judicial 
rather than an administrative tribunal, than because it is a 
tribunal operating with full benefit of the best available 
expertise 1n the field of labor relations, and without such a con- 
tentious fog of verbiage, arising from purely procedural ques- 
tions, that the merits of the case are obscured. While the 
majority of the judges are not lawyers, and although the parties 
are not usually represented by legal counsel, the business of the 
Labor Court is very firmly guided by a lawyerly chairman 
whose judicial temper obviously sets the tone for the whole 
proceeding. 

Unless a party at suit argues his own case, his representative 
must show a full-power to conduct the case for him. The rule 
does not apply to attorneys who merely stand by as consultants, 
and it has a further important exception in the stationary pro- 
vision that “an association which has concluded a collective con- 
tract may bring an action in the Labor Court on behalf of any 
person who is or has been a member of the association.”*1 

The word “member” here includes not only natural persons 
but affiliated associations. 

The position of associations before the court indicates to what 
an extent the collective contract system has collectivized the 
employer-employee relation. No person or afhliate may bring 
an action under the terms of a collective contract concluded by 
the parent organization without first proving that the parent 
organization “refuses to take action on his (or its) behalf.”?? 
The assumption is that the contract sets up rights primarily for 
the signatory organization, and not for members, whose interests 
the organization is presumed to represent. Similarly, a suit 
against the member organization must at the same time be a suit 
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against the parent organization, and the parent organization 
may appear on behalf of the co-defendant even if the latter does 
not himself enter a defense. In this way the parent is spared 
a judgment by default without due notice. Associations which 
are bound by a collective contract must “endeavor to prevent”?* 
their members from undertaking any direct action, as by strike 
or lockout, in violation of the contract; and when such action 
has already started, they must use their efforts to stop it. 

This amounts to a kind of devolution of disciplinary respon- 
sibility upon private associations. The Collective Bargaining Act 
of 1936 goes even further in devolving upon those employee 
associations which are registered with the Social Board, and 
their corresponding employer groups, a certain disciplinary 
authority over their members, over and above the authority such 
organizations enjoy by reason of their own by-laws. So soon 
as it becomes known to the officials of such an association that 
any of its members or affiliates have undertaken direct action in 
violation of the provisions of the Act, “it shall be bound to 
prevent him, so far as possible, from continuing the unlawful 
action in question and to prevent its causing any loss.”?* The Act 
then authorizes the associations “to impose upon the member any 
penalty which can be imposed upon a member under the by-laws 
for a breach of the obligations of membership,” and to “suspend 
the member for a period not exceeding one year, irrespective of 
the by-laws.”?® Failure to comply with these provisions of the 
Act renders the association liable to damages for any losses con- 
sequent upon such negligence. 

It will be observed that these are civil remedies and that no 
prosecution by a state officer is provided for. The Labor Court 
is the only enforcing agency. These statutory provisions amount 
to an official recognition of employer and employee associations 
as an integral part of the disciplinary mechanism in the orderly 
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conduct of industrial relations, and justify the conclusion that 
the associations of the labor market tend to become quasi-gov- 
ernmental organs, despite the fact that they remain private in 
law. Obviously, their status is by no means comparable to that 
of guilds and corporations in totalitarian régimes; but, on the 
other hand, they clearly occupy a less private status than that of 
labor unions and employers’ associations in the United States. 

The Labor Court decided 1,970 cases in the period 1929- 
1939. Of these, 308 were suits brought by employers or em- 
ployers’ associations, while 1,650 were brought by unions or 
workers, and 12 were submitted by agreement.2* Thus the 
unions, which originally opposed the creation of the court, soon 
came to make far more use of it than did the employers. 

The cases are well reported. Following a full, though con- 
cise, statement (recit) of facts and arguments, the complete 
opinion (motivering) of the court is printed together with the 
judgment. When there is not unanimity, there is usually a 
dissenting opinion (reservation). The vote of each judge is 
recorded. These reports are issued periodically during the year 
in the form of pamphlets which are bound together in an annual 
volume under the title of “The Judgments of the Labor Court” 
(Arbetsdomstolens domar ).?" 

Stare decisis is not the rule in Swedish law. Nevertheless the 
reports of the Labor Court now constitute an important body 
of precedents to which association officials representing some 
twenty thousand employers and a million workers turn for 
guidance in the law of collective bargaining and collective con- 
tracts. Thus they serve a very practical purpose in the Swedish 
collective contract system. Consultation of the reports by a 
personnel manager in some manufacturing concern far from 
Stockholm may be sufficient to determine a controversy which 
has arisen with the local union over the interpretation or appli- 
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cation of the company’s contract with that union. For the juris- 
prudence of the Labor Court tends to become a kind of common 
law in this new field. 

For this reason, the cases decided by the Labor Court have a 
far wider significance. They reflect the natural growth of func- 
tional self-government in the labor market of a country which 
held out as a constitutional régime long after representative 
government had disappeared in most of continental Europe. 
The jurisprudence of the Labor Court is thus the key to a 
persistent form of functional autonomy in a place and period 
of resurgent totalitarianism. 


CHAPTER TWELVE 


Jurisdictional Boundaries 


THE LABOR couRT Is A judicial body and not an arbitral board 
or an administrative tribunal. Accordingly, its jurisdiction is con- 
fined to justiciable questions. Its competence is limited to mat- 
ters which can be adjudicated. The role of the Court in the 
government of industrial relations is decidedly not a conciliatory 
one. Its purpose is to apply the law to the facts, as any other 
court must do. It is not expected to guide the disputants toward 
a compromise of conflicting interests. 

The circumscription of the competence of the Labor Court 
has doubtless been an important factor in its success. It has not 
been required to undertake a task which was non-judicial in 
nature. It can refuse to take jurisdiction when no justiciable 
question appears. It is, moreover, the final judge of its own 
competence. On the other hand, once it has taken jurisdiction 
in a dispute, it will proceed to a judgment which has equal force 
with that of any other court of law. In the present chapter, 
the boundaries which define the jurisdiction of the court will 
be described with some care because of the importance of the 
question of competence in a public authority of this kind in the 
whole matrix of employer-employee relations. 

The Labor Court is one of the few public organs which may 
intervene directly in the employer-employee relation and compel 
a settlement in certain types of controversies which arise. It is 
important to observe in just what types of controversies it cannot 
and will not intervene, for the jurisdictional boundaries are in- 
dicative of the nature and extent of functional autonomy in the 
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Swedish system. Disputes which the Labor Court cannot take 
cognizance of must be settled, if they are settled at all, by non- 
judicial process. But we have already seen that non-judicial pro- 
cedures have been greatly elaborated under the collective contract 
system, chiefly through the initiative of the autonomous associa- 
tions. At the same time, the associational structure impinges 
upon the very judicial process which the Labor Court performs. 
It does so by reason of the organic structure of the court, in 
which the associations are directly represented among the 
judges; and also by virtue of the active part which the asso- 
ciations are expected to take in the presentation of cases and 
the execution of its judgments. 

The jurisdictional boundaries can best be indicated by analyz- 
ing first the line drawn by the Labor Court between jural and 
non-jural disputes and its disposition of each, and then by 
distinguishing the jurisdiction of the Labor Court from that 
of other courts. Finally, some attention will be given to the 
refusal of the court to entertain jurisdiction so long as non- 
judicial remedies have not been exhausted, and its general dis- 
cretionary power to deny jurisdiction on other grounds. 


1. Jural and Non-jural Disputes 


It has already been pointed out that disputes in the realm of 
labor relations fall into two mutually exclusive classes: (a) jural 
disputes (rattstvister) or disputes about legal rights; and (b) 
non-jural disputes (intressetvister) or disputes about interests 
which have not been defined as legal rights by contract or by 
statute. Jural disputes may, and usually do, involve matters of 
great economic significance to the parties, but in such disputes 
the issue is drawn, not over the conflict of economic interests 
as such, but rather the extent to which they are protected by 
law. The judicial process is applicable only to these jural dis- 
putes, and the Labor Court will accordingly not decide as 
between conflicting economic interests in the absence of ascer- 
tainable statutory or contractual norms which are applicable. 
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The line between these two categories of disputes has been 
marked out by a number of cases. 

As applied to collective contracts, the line is about as follows: 
any dispute arising in the course of actual collective bargaining 
and before the contract is signed is a non-jural dispute. So also 
is any dispute about a subject which is unregulated by statute or 
by contract, regardless of the existence of a contract between the 
disputant as to other subjects. Any dispute over the interpreta- 
tion or the application of the terms of a collective contract, or 
the enforcement of statutory rights or obligations, on the other 
hand, is a jural dispute. 

As an example of the former: Company A had with a union 
a collective contract which provided that a “strike or blockade 
which occurs with the consent of the union officials” should not 
be regarded as a breach of contract. The contract also provided, 
however, that strikes, blockades and boycotts should be pro- 
hibited in disputes between the signatories, involving the inter- 
pretation, alteration or amendment of the contract. The union, 
in a dispute over the negotiation of a collective contract with 
employer Z, declared a blockade against Z, and thereafter called 
a sympathetic strike against A for doing business with Z. Com- 
pany A thereupon brought suit against the union for breach of 
contract, but the Labor Court held that this was a non-jural 
dispute of which it could not take cognizance. In relation to Z, 
the union had no contractual obligations whatever. The strike 
complained of by Company A was the outcome of a dispute 
with Z and was not a controversy covered by the collective con- 
tract, which had to be settled by pacific means.1 This reasoning 
follows the general principle of Swedish labor law that eco- 
nomic sanctions like strikes and lockouts are permitted where 
they are not expressly or impliedly prohibited. Similarly, the 
employer’s right to discharge is assumed to be complete when 
it is not expressly qualified, and a jural dispute over an allegedly 


1.4D dom 125/1931. The contractual clause quoted was obviously badly 
Arawn from the company’s point of view. 
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unlawful discharge appears only when there are statutory or 
contractual limitations on that general right which have been 
overrun. Therefore, the discharge of an employee in disregard 
of such contractual obligations as due notice, respect for labor’s 
right to organize,? etc., may well expose the employer to 
liability for damages; but “the employer’s right freely to dis- 
charge workers who are employed for an unspecified time shall 
not be held to be limited unless it can be shown that the contract 
contains a proviso to that effect. If no such proviso has been 
included in the collective contract, the employer’s right to dis- 
charge remains unchanged, even if that right has not been 
expressly stipulated in the agreement.”? 

A determination of what are sometimes called “jurisdictional 
facts” in the United States, may be a prerequisite to the settle- 
ment of the jurisdictional question, as for example, when it is 
necessary to determine whether a situation exists in which the 
terms of the contract are applicable. But a factual question 
may be avoided if an answer involves any judicial amendment 
of the terms of the contract, as is illustrated in the following _ 
case. A collective contract usually contains a classification of the 
towns to which it applies, with a different scale of wages applica- 
ble to each group of towns. In 1929 a dispute arose as to the 
group to which a certain employer should be assigned. The 
contract did not classify the town in which his enterprise was 
later established, nor did it indicate how a town which had not 
been included in the classified list should later be classified. In 


2.When the collective contract contains, as it usually does, an “association 
clause,” providing that “the right of association shall remain inviolate on both 
sides,” it is a breach of contract for the employer to discharge an employee 
covered by the agreement, for joining a labor union or for calling upon the 
union to get a redress of grievances against the employer. 4D dom 30/1933, 
107/193, 57/1935, 94/1935, 76/1939.. See Chapter 14 below. 

3. AD dom 159/1933. 

4.In AD dom 9/1931, for example, the Court had to determine whether a 
seaman who was no longer in the employ of a steamship company which was 
bound by a collective contract with the seamen’s union, was suffering from an 
injury which had occurred before he was discharged, in which case, according 
to the contract, he would be entitled to sickness compensation from the com- 
pany. 
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the absence of any reliable guidance in the text of the contract, 
the Labor Court concluded that the parties to the agreement 
had presumably regarded such questions of classification as ap- 
propriate matters for negotiation in each separate instance, and 
that the Labor Court had no competence to settle such questions 
even if, as in this case, both parties had agreed to submit the 
matter to the court.> This was a dispute about interests, and not 
about legal rights. 

Nor will the court read into collective contracts allegedly in- 
ferable and complementary stipulations, without clear guidance, 
as for example, in the protocol, or minutes of proceedings taken 
during the negotiation of a contract, which accompany the con- 
tract and constitute an important source for its interpretation.® 
It inclines to a strict construction of the contract in this respect, 
and has declined to adjudicate any issue which “aims manifestly 
not at an interpretation of the contract, but an amplification of 
it with wholly new provisions.”* Thus a claim for payment for 
a certain job which has not been included in the price list for 
piecework in the contract, is a non-jural dispute about interests 
which must be settled by negotiation between the parties them- 
selves, and not by the Labor Court.8 

The possible damage suffered by the parties to a dispute 
offers no clue to the court’s jurisdiction in the matter. Since it 
is assumed that economic sanctions are allowable except where 
they are under express or implied limitations, and since the 
limitation on the use of such sanctions is the exception rather 
than the rule, the Labor Court cannot be expected to take 
cognizance of a dispute merely because open conflict occurs. The 
function of the court is not to abolish the use of sanctions but 

5. AD dom 6/1929. 

6. See AD dom 78/1932 where the record of negotiations kept at the State 
Conciliator’s Office was relied upon by the Court in ascertaining the meaning 
of a clause with respect to payment of wages during vacation. In 4D dom 
77/1934, the court found nothing in the protocol to indicate that the town in 
question belonged within one of the categories named in the contract, which 


classified wage scales according to geographical distribution. 
7. AD dom 6/1929. 8. AD dom 3113/1931. 
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to interpret and enforce any obligations which may rest upon 
the parties, including such peace obligations as they may have 
undertaken mutually, or which may have been imposed upon 
them by statute. Disputes which arise in the course of negotia- 
tions over a pending agreement are usually anterior to any con- 
tractual obligation and the Labor Court normally has nothing 
to do with them. Such disputes may lead to very extensive 
strikes or lockouts with great material damage to both sides. 
No recovery would be possible in the Labor Court on these 
grounds alone. 

In short, an allegation that the other side has resorted to 
coercive, or even violent, tactics such as the strike and the lock- 
out, cannot be made the basis for suit, without more, despite 
the considerable injury that may have been suffered. The 
criminal code may be invoked in the ordinary courts in cases of 
violence, but the Labor Court does not have jurisdiction in such 
cases. The boundaries of its jurisdiction are not the same as 
the line between violent and non-violent coercive tactics, or even 
between coercive and non-coercive tactics, in labor disputes. The 
jurisdictional line is to be drawn between cases in which meas- 
ures are used to encroach upon, or to enforce, legal rights, on 
the one hand, and those in which measures (violent or non- 
violent, coercive or non-coercive) are used to force a compromise 
of interests, on the other. In cases involving collective contracts, 
therefore, the Labor Court, in order to take jurisdiction, has 
first to identify the contractual rights which are drawn into 
question. 

Since the adoption of the Collective Bargaining Act® of 1936, 
jural disputes have arisen over the right to organize and bargain 
collectively in the complete absence of any contractual obliga- 
tions. The Act therefore introduced a new element in the 
problem of drawing the jurisdictional boundaries between jural 
and non-jural disputes. The reason for this is that the right to 


9: Lag: om forenings- och férhandlingsratt, den 11 september 1936. Svensk 
Férfattningssamling 1936 mr 506. The Act went into effect January 1, 1937. 
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organize was not, before 1936, a legal right with a remedy, 
unless it was guaranteed contractually. A dispute over the right 
to organize, however violent, could not become a justiciable 
question so long as it was being fought out in the preliminary 
stage, before any collective contract was signed. An employer 
might have refused at that stage to deal with representatives 
of a labor union, and, with complete immunity from liability 
for damages, could have discriminated against workers on account 
of their union affiliation so long as he had not previously com- 
mitted himself to the principle of collective bargaining with 
their group by having signed a collective contract with it. And 
even if he had already signed a collective contract with one 
group of workers, there was nothing in the law to prohibit him 
from refusing to deal with another. The right of association 
which anyone enjoyed before 1936, in short, was a right which, 
if it was enforceable at all, was guaranteed only by a contract 
to which his association was a party; and the vindication of such 
a right, in cases arising under the Collective Contracts Act 
(1928), was simply the procedure of holding an employer to 
his word. 

The Act of 1936 pushes the boundary of justiciable con- 
troversies in the Labor Court considerably beyond questions of 
breach of contract by making the right of association a statutory 
right irrespective of any contractual obligation. This greatly 
extends the jurisdiction of the court. Disputes about “legal 
rights” related to collective bargaining are no longer disputes 
about contractual rights alone, but also about statutory rights. 
It has been necessary, accordingly, to set up new jurisdictional 
principles adequate in scope to include the new remedies made 
available by the Statute of 1936. It has been necessary, in par- 
ticular, to re-examine both the substance of the right of asso- 
ciation, and the identity of the parties who enjoy it, in the light 
of the new legislation. 

The substance of the statutory right of association is fre- 
quently supposed to be identical with the contractual right of 
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association.!° Presumably the Statute of 1936 was merely con- 
firmatory of practice in declaring the right of association to be 
inviolate. This was not generally regarded as reform legis- 
lation. But it appears from the cases that have arisen before 
the Labor Court since the enactment of that statute, that the 
statutory right, though presumably advantageous to organized 
labor, may sometimes be plead even to the disadvantage of a 
union, and may bring before the court certain types of intra- 
labor strife, especially jurisdictional disputes, which, before 
1937, would never have become justiciable questions. Thus the 
jurisdiction of the Labor Court has been extended so as to bring 
within the ambit of the state’s authority a class of cases and 
controversies which, until 1937, had been non-justiciable ques- 
tions, and therefore relegated to the realm of economic struggle 
rather than litigation. There is evidence that such an extension 
of the jurisdiction of the Labor Court is a matter of major 
policy and not merely a procedural change. The difficulties that 
have arisen, in the judicial administration of the law, have cen- 
tered about the procedural question, but they raise also questions 
of substantive law which ought to be examined at the same 
time. The more detailed discussion of this and of related ques- 
tions pertaining to the right to organize and bargain collectively 
will be postponed until a later chapter. 


2. The Labor Court and Other Courts 


Drawing the line between the jurisdiction of the Labor Court 
and the ordinary courts was a difficult legislative problem, par- 
ticularly as to disputes concerning the claims of individual 
workers based upon collective contracts.11 Insofar as such claims 
are based entirely upon the terms of collective contracts, they 
fall within the jurisdiction of the Labor Court, since the court 

10.SOU 1935: 59. The right to organize was presumably to be protected 


only in so far as was necessary to promote collective bargaining and the exten- 
sion of the collective contract system. 


11, Osten Undén, “Fran arbetsdomstolens praxis,” p. 7, in Uppsala Uni- 
versitets Arsskrift (1932). 
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was especially set up for that purpose; but they may also be 
regarded as no more than claims against the employer, based 
upon the individual employment agreement. 

(a) Relation between Collective Contracts and Individual 
Employment Agreements. Under the Collective Contracts Act 
of 1928, a collective contract is an agreement “between an em- 
ployer or an association of employers and a trade union or other 
similar association of employees, respecting the conditions appli- 
cable to the engagement of employees or concerning the rela- 
tions between.employers and employees in other respects,” and 
“must be drawn up in writing.”!? The Act also covers agree- 
ments signed by “federations or unions of two or more asso- 
ciations.”* A contract entered into by an association binds its 
members insofar as they fall within the industrial groups and 
districts specified in the contract.‘ Member associations or 
unions, and individual employers and employees who belong to 
them, cannot make valid agreements that vary from the terms 
of the collective contract between their associations, unless such 
exceptional agreements are expressly provided for in the col- 
lective contract.1° Individual employment agreements, which 
are usually oral, are therefore automatically governed by the 
collective contract between the union and the employer or his 
association. An employer who is bound by a collective contract 
is bound to apply its terms to his unorganized employees, unless 
the collective contract expressly excepts them.?® 

By reason of its relation to the individual employment agree- 
ment, the collective contract is regarded as a normative agree- 
ment, and as such its primary function is to set the bounds and 
conditions for individual agreements. It usually enters into 
considerable detail, not only as to hours, wage scales, vacations, 
sick relief, and other provisions relating directly to the indi- 
vidual worker’s conditions of employment, but also as to the 


12. Lag om kollektivavtal, den 22 jumi 1928. Svensk Férfattningssamling 


1928 mr 253, $1. 
13. 1bid., §1. 14. [bid., §2. AD dom 6/1929. See note 5 above. 
15. [bid., $3. 16. AD dom 75/1933 and AD dom 95/1932. 
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relation between the union and the employer, such as the period 
of the validity of the contract, the arbitration of disputes, the 
hiring of non-union workers, guaranties against hostile action 
directed against the union by the employer and of the em- 
ployer’s right “to direct and allocate the work.”'? Thus the 
collective contract may become the basis for claims, not only of 
the employer against the union and of the union against the 
employer, but even of the individual worker against the em- 
ployer or his association when the worker can prove that the 
union refuses to bring an action on his behalf.*® The jurisdiction 
of the Labor Court is not exclusive when the individual agree- 
ment and the collective contract are identical’® on the point at 
issue, and an ordinary court can decide such an issue, provided 
that the individual agreement alone is plead, and provided, 
further, that neither party relies upon an interpretation of the 
collective contract in counterpleas. Any conflict between an 
individual agreement and a collective contract, however, clearly 
falls within the jurisdiction of the Labor Court.*° It has been 
held that even when the individual agreement was signed prior 
to the collective contract, the “latter, insofar as an exception 
has not been made in it, should be regarded as having been 
adopted under the assumption that individual employment 
agreements be changed to conform to the collective agreement, 


17. This is a managerial right which, though subject to contractual 
limitations, is presumed to be a part of every collective contract, whether ex- 
pressly included or not. AD dom 52/1930. It may be limited by seniority 
rules, classification of jobs, rules as to layoffs and holiday pay, and especially 
by the right of association of workers, the right, i.e. not to be discriminated 
against on account of union membership or activities. 4D dom 87/1933. 

18. Lag om arbetsdomstol den 22 juni 1928. Svensk Férfattningssamling 
1928 mr 254, §13 (Labor Court Act). 

19. This is rare. Where the collective contract stipulates in detail the condi- 
tions of employment, the individual employment agreement is ordinarily 
vowel and it is understood that the specifications of the collective contract will 
apply. 

20.AD dom 48/1929, 89/1930, 32/1931, 19/1932, 1422/1933, 139/1934, 
11/1935, 28/1936, 46/1937, 66/1938, 1/1939. ‘These are cases in which 
workers had agreed to work for lower wages, longer hours, and on other 


conditions which were allegedly in contravention of the collective agreement 
applicable to them. 
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at least so far as such changes are advantageous to the em- 
ployee.”*! To be valid, any deviations from the collective 
contract must have been agreed to not only by the employer 
and the individual employee, but by the original contracting 
associations as well.*? 

(b) Question Whether a Collective Contract Exists. When the 
Collective Contracts Act is invoked, jurisdiction depends upon 
the existence of a contract. The question may turn upon whether 
the agreement is a collective contract; in other instances there 
may be doubt whether the instrument is in fact a contract. 

The Collective Contracts Act contains no definition of the 
term “collective contract.” The Labor Court must determine 
from case to case what agreements fall under the rubric. Certain 
minimal provisions governing the relations between the parties 
appear to be necessary, as is indicated in the Becker case,”* dis- 
cussed below. Must the parties also be organized associations, 
or does jurisdiction also extend to purely multilateral agree- 
ments between unassociated individuals? In the Mére case in 
1932, there had been a contract between a number of employers, 
on one side, and a number of unorganized workers, on the 
other. It was argued that this was not a contract to which a 
labor organization was a party, and that the Collective Contracts 
Act of 1928 was therefore not applicable.2* Conceding this, the 
court went on, however, to point out that this alone was not 
determinative of the jurisdictional question, although it was 
determinative of the relevance of the Collective Contracts Act. 
By its own basic statute, the Labor Court 1s empowered “to 
examine and settle questions relating to collective contracts.”?5 
A collective contract, in the latter extended meaning of the term, 
is properly before the Labor Court when “the provisions for the 
regulation of conditions of employment are intended to apply 
to all positions of employment covered by the contract, inde- 

21.4D dom 32/1931. 22.AD dom 12/1934. 23. AD dom 84/1932. 


24. Collective Contracts Act (1928) §r. 
25. Labor Court Act (1928) §1. 
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pendently of changes in personnel.”?* Nor is it deprived of this 
character merely by the inclusion of clauses in the contract 
which apply only to specific individuals,?” and the Labor Court 
will grant jurisdiction in controversies over the rights of such 
specific individuals when such a collective contract exists, just 
as it would do in the case of a dispute over an agreement, 
subsidiary to a collective agreement, to which a labor union is a 
party, and which involves the rights of specific individuals 
named in such a subsidiary agreement.?® Jurisdiction cannot 
be avoided, therefore, merely because one of the parties is not 
an organized labor union, or because the dispute involves the 
rights of particular persons who are signers of a multilateral 
contract. 

The Collective Contracts Act is not applicable, however, un- 
less the employee parties to the contract are “an association” 
(férening). The Labor Court has followed the Swedish law of 
associations in denying legal personality (rattskapacitet), and 
therefore the right to sue as a unit, to any group, unless it has 
adopted reasonably complete by-laws and has elected officers 
who are competent to act for the association.2® Otherwise, the 
collective contract is not binding upon the group as a unit, but 
only upon those members whose names actually appear as sig- 
natories.2° On account of this uncertainty concerning the asso- 
ciation’s complete liability, some unions, in concluding collective 
agreements with employers’ associations of doubtful stability, 


26. AD dom 1ro04/1932. 

27. Ibid. Here an employer was held to have breached a collective contract 
with workers who were not reinstated according to the provisions of the con- 
tract after the settlement of the Mére conflict. 

28. Ibid. It is sometimes stipulated that certain named workers be reinstated, 
or that certain strikebreakers be discharged. 

29. The concession theory of corporate personality does not prevail in 
Sweden. The existence of an entity for purposes of suit arises on account of the 
association’s own activities in unifying action and placing responsibility rather 


than upon a legislative grant; but there are codes regulating business companies 
and “economic” associations. 


30. AD dom 61/1933. 
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have required the signatures of each of the members of the 
association upon the contract.31 

Difficulties sometimes arise in determining whether the in- 
strument relied upon is a contract (avtal). Oral agreements are 
generally binding, in Swedish law, but a collective contract must 
be in written form, if made after January 1, 1929.32 Oral agree- 
ments made before that date are valid, since there was no legal 
requirement that collective contracts be written. Even since that 
date, some have argued** that an oral agreement is binding, but 
that in interpreting and applying it the court is to be governed 
by general principles of law, and not by the Collective Contracts 
Act. Others, on the contrary, urge that collective contracts, by 
their nature, demand the formality of writing.84 The legisla- 
tive history of the Act gives no decisive answer to this question. 
As a general rule, it may be said that a verbal agreement at the 
time of negotiations is not a part of the collective contract.?® 
The minutes (protokoll ) are an important source in the judicial 
interpretation of the terms of the contract. When this protocol 
is signed by both parties, it is a part of the contract.8® But it 
will be strictly construed, and unless it provides clear guidance 
to the question at issue, the Labor Court refuses to clarify or 
complement, under the guise of interpretation, what is not 
clearly expressed in words;%* and a deviation from the written 


31.L. Wistrand, Kollektivavtalslagen och arbetsdomstolen (Stockholm, 
1936), Pp. 56. , 

32. Labor Court Act (1928) §27. 33. Wistrand, of. cit., p. 61. 

34. Ibid., p. 62. 

35-Cf. AD dom 19/1933, 90/1933, 7135/1931, 109/1932, 2159/1932, 
165/1932, 106/1934, 180/1934, 137/1939. 

36. Collective Contracts Act (1928) §1; 4D dom 78/1932. 

37. AD dom 9/1936. But when there was a verbal agreement at the time 
of concluding the collective contract that the employer would inform the 
union of unorganized workers then in its employ who, according to the con- 
tract had preference in filling jobs, over members of the union; Held, that this 
was a binding obligation on the employer, not only as to the number of 
workers, but their names and length of service. 4D dom 13/1936. Here it 
was undisputed that there had been a verbal agreement, but the employer 
denied that he was obligated to supply any information beyond the number of 
unorganized workers. A collective contract provided that employees on fuli 
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terms of a collective contract, even though such a deviation has 
been acquiesced in for many years by certain members of an 
employers’ association which is bound by the contract, does not 
constitute a prescriptive amendment of the contract which binds 
the whole association.*§ 

The collective contract usually follows a standard form, and 
printed copies are made for general distribution; but the contract 
may take other forms. A contractual obligation arises when a 
union, by letter, accepts a written proposal made by the em- 
ployer, even though the union has thereafter refused to sign 
the agreement which is drawn up in the standard form of the 
collective contract.2® An exchange of letters in which the parties 
to negotiations agree to be bound by the terms of a collective 
contract already in force as between third parties, sets up a col- 
lective contract between the signatories of the letters.4° A 
collective contract may arise, also, by a formal statement, signed 
by an employer, his association, or a union, engaging the signa- 
tory to abide by the terms of a contract already in force. Such a 
statement may be very brief and need not specify any considera- 
tion, and is equally as binding as the original contract to which it 
refers.41 In an early case, the Labor Court had before it such 
a statement signed by an unorganized employer, declaring that: 
“Herewith the undersigned binds himself to observe the piece- 
work rates and the collective contract agreed upon between the 
time be paid a certain weekly wage and all others proportionately less; two 
employees demanded the weekly wage, arguing that it was understood at the 
time of negotiating the contract that they would be kept on full time; Held, 
that this was not a part of the contract, being written neither in the agreement 
nor the protocol. 4D dom 26/1938. 

38. AD dom 135/1931. 

39. 4D dom 20/1932. An employer who wrote on a printed copy of a 
collective contract to which he was not theretofore a party: “The above con- 
tract accepted [erkdnnes]. Gothenburg, May 21, 1930. Birger Larsson [sig- 
nature],”” was held to have thus become a party to the contract. 4D dom 
73/1935+ 

40. AD dom 26/1931 and 121/1933. 

41. 4D dom 64/1931. But a non-signatory employer is not bound by a col- 


lective contract merely because he habitually and deliberately conforms to its 
terms. AD dom 43/1936. 
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unions and employers’ associations in each of the named cat- 
egories of work [here they were listed] in his building opera- 
tions.” There followed certain provisions concerning the special 
arbitration of disputes which might arise. The employer’s signa- 
ture was affixed, together with that of the representative of the 
union. In a suit brought by the employer against the union 
under this agreement, the union took the position that it was 
not a collective contract, since the union’s signature merely gave 
cognizance to a unilateral declaration of the employer’s policy. 
The Labor Court observed that “there is no significance in the 
fact . . . that according to the preamble to this instrument the 
employer alone binds himself to apply the collective contract 
to which the unions already are parties. It must be regarded as 
having been a condition of the engagement that the union 
would observe the peace obligation [#.e., not to strike] which 
was involved in the signing of the collective contract, and which 
is the major obligation that the union expressly undertakes to 
observe in the special agreement.”’#? 

An apparent agreement may in fact be nothing more than a 
unilateral declaration of policy. In the Becker case,*? the shop 
clerks of a large company began a campaign in March, 1930, 
for a collective contract between their union and the company, 
and succeeded in bringing such pressure to bear, through the 
sympathetic action of other unions, that the company finally 
agreed to conciliate. The government appointed a special con- 
ciliation commission before which there appeared representatives 
of the company, the company’s employers’ association, and the 
Swedish Federation of Employers, the governing secretariat of 
the Confederation of Swedish Labor Unions, and representatives 
of the clerical workers’ unions. A settlement was reached No- 
vember, 1930, which took the form, not of a collective contract, 
but of a “protocol” which was signed by the chairman of the 
conciliation commission and one representative each from the 
employers’ and workers’ associations. The company was not a 


42. AD dom 64/1931. 43. AD dom 84/1932. 
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signatory. The protocol declared (in §1) that the company, 
“after negotiations held before the commission . . . has de- 
clared that it will apply the following conditions of employ- 
ment and wages to the employees of the company,” and there 
followed a schedule which stated these conditions. The protocol 
further (in §2) stated that the commission had proposed that 
the strike be called off and that work be resumed at a specified 
date, that the strikers be taken back in a certain order, and that 
no retaliatory measures were to be used by either side. In con- 
clusion (§3) it was declared that “the commission’s proposal has 
been accepted by both sides.” Two years later, the company 
adopted a new wage scale without consulting the unions, where- 
upon the latter brought suit against the company in the Labor 
Court for breach of contract. The Labor Court held that there 
had been no contract. “In order that a collective contract arise, 
it is first and foremost necessary, as in the case of every other 
contract, that the parties undertake mutual obligations. In the 
case before us, it is clear that every expression which might 
possibly indicate that the parties, by assuming obligations, in- 
tended to conclude a contract respecting working conditions and 
wages for the shop personnel, has been avoided. That an obli- 
gation was not intended on the part of the company is decisively 
emphasized in that, in §1, as a basis for the future application 
of the provisions set down in the protocol, a purely factual 
situation, without any legal significance, is referred to, namely, 
that the company ‘has declared that it will apply’ the provision 
named. It is significant that when it is stated, in this connection, 
that negotiations took place, these negotiations are declared to 
have been made with representatives of the company’s em- 
ployees, and not with representatives of their unions. The pur- 
port of §1 stands in clear contrast with that of §2, according to 
which an actual agreement concerning the resumption of work 
and the conditions relating thereto, is concluded by the ‘parties,’ 
#.e., the parties on the workers’ side of the organizations. The 
purpose of §1 is further emphasized in that there are no pro- 
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visions, either in the protocol or ‘in the appendix [containing 
the schedule of conditions of work and wages], concerning the 
period of validity of the settlement, or [providing for] nego- 
tiations for the settlement of disputes.** Such provisions are, of 
course, not indispensable for the existence of a collective con- 
tract, but without them such a contract has no practical impor- 
tance.”4° ; 

Although an exhaustive definition of collective contracts does 
not appear in statutory law, the Labor Court has declared that 
an agreement, “according to §1 of the Collective Contracts Act, 
must be drawn up in a certain form, i.e., it shall be either written 
and undersigned by both parties, or the proposal for a contract 
shall have been accepted by letter, or the substance of the con- 
tract shall have been included in a protocol which has been 
signed and confirmed [justerat] in the proper way.”#¢ 


3. Exhaustion of Other Remedies 


While the Labor Court is the single tribunal** set up by the 
state to adjudicate questions concerning collective contracts, is 
a court of first instance, and one from which no appeals may be 
taken, there are two alternative paths which a jural dispute may 
follow, without resorting to the Labor Court at all: (a) private 
negotiation between the union and the employer, or between 
their associations; or (b) arbitration by an ad hoc tribunal as 
prescribed in the collective contract itself. When the collective 
contract specifically provides for a preliminary attempt at settle- 
ment of disputes outside of the Labor Court, such a remedy 
must have been exhausted before the Labor Court can take 
jurisdiction in the case. The organic statute of the court states 


44. Since the Labor Court has declared that “there is nothing to prevent a 
[collective contract] from being concluded for an indefinite period, z.e., from its 
being binding until further notice” (Arb. dom. 124/1934), it would seem that 
the essential flaw in the protocol here discussed is not the omission of a time 
clause. 

45.AD dom 84/1932. 46. AD dom 124/1934. 

47.It was originally proposed to have several district labor courts, but a 
single tribunal sitting at Stockholm, with the power to sit elsewhere upon its 
own initiative, was finally decided upon. 
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that: “If a collective contract provides that negotiations shall 
take place beween the parties or between the associations to 
which they belong for the settlement of disputes respecting the 
contract, the Labor Court shall not examine the case until such 
negotiations have taken place, unless it appears from the circum- 
stances that the negotiations have been stopped by obstacles for 
which the plaintiff is not responsible.”*® Thus the Labor Court, 
which is excluded entirely from the field of disputes about non- 
legal interests, is not even expected to assume the whole burden 
of deciding the narrower group of disputes about legal rights. 
The parties may, by agreement, undertake to set up a kind of 
quasi-judicial process of their own for the settlement of disputes 
about legal rights that may arise in the future between them. 

(a) The legislation of 1928, while precluding the use of eco- 
nomic sanctions such as the strike and the lockout for the settle- 
ment of disputes arising under the collective contracts, stops 
short of the requirement that all such disputes be brought before 
a public tribunal, and encourages, instead, the use of private 
negotiations between the parties. The officials of the labor 
unions and of the employers’ associations often avoid resort to 
the Labor Court by using their advice and influence to bring 
about a settlement at the shop. This can usually be done at 
once after a telephone conversation between the employer, or a 
local union official, and someone at the association headquarters 
at Stockholm who is familiar with the law of collective contracts. 
When this kind of informal intercommunication is inadequate 
for a settlement, more formal negotiations may be arranged. 
How far must these negotiations be carried, before the Labor 
Court can take jurisdiction in the case? 

Preliminary negotiations need not be exhaustive. The extent 
to which they are carried, before action can be brought in the 
Labor Court by one of the parties who may be dissatisfied 
with their progress, depends upon the nature of the dispute. 
“If the parties have an opportunity to state their positions con- 


48. Labor Court Act (1928), §14. 
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cerning the issues before them, at a’ meeting called for that pur- 
pose, the requirements of the statute have been fulfilled.”’4® It 
has been held not a sufficient objection that one of the parties, 
who had repeatedly refused to negotiate, had finally come to a 
meeting, and had there declined to reach an agreement with 
the other side.®® It is too much to require that the negotiations 
shall have been satisfactory, “objectively considered.”®! Nor 
are negotiations between the top organizations (7.¢., the federa- 
tions) required, unless that has been expressly stated in the col- 
lective contract.5? The Labor Court, on the other hand, will not 
entertain jurisdiction if the collective contract requires prelim- 
inary negotiations between the employer and the union, the 
local organizations, and then the top organizations, in that order, 
when there has been nothing beyond an informal discussion 
between the employer and a representative of the top organiza- 
tion of the unions, which the employer had not regarded as a 
negotiation of the issue.®3 

A refusal to carry on negotiations, according to the procedure 
laid down in the collective contract, amounts to a breach of con- 
tract, and may itself be made the ground for a suit for damages 
against the recalcitrant party.°* Ordinarily, however, the other 
side merely seeks to bring the controversy before the Labor 
Court over the objection that preliminary negotiations have not 
been exhausted. Thus, in a suit brought by a union, charging 
that one of its members had been discriminated against on ac- 
count of his union afhliation, the employer’s objection that 
preliminary negotiations had not been carried through, was 
overruled since it appeared that the employers’ association 
representative had refused to negotiate as required by the col- 
lective contract.5> Nor can the defendant take refuge in admin- 


49. AD dom 47/1932. 50. Ibid. 

51.Jbid. A requirement of elaborate and exhaustive negotiations, the Court 
added, would often be out of all proportion to the importance of the issue. 

52. AD dom 80/1935. 53. 4D dom 62/1937. 

54. AD dom 98/1937. Cf. AD dom 63a/1929, 37/1932 and 75/1932. 

55. AD dom 125/1932. 
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istrative complexities in order to avoid answering charges of 
breach of contract. In a suit brought by the Defense Civil 
Personnel Union against the Royal Marine Administration for 
recovery of a chauffeur’s compensation, the Administration 
argued that negotiations were pending and that the Labor Court 
therefore had no jurisdiction. But the court found that the 
matter had been referred by the Administration to the office of 
the Exchequer, where it was out of the hands of the Adminis- 
tration, a circumstance which gave the latter an excuse perhaps 
for delaying negotiations, but no ground for sidestepping the 
obligation either to negotiate or to bring the matter before the 
Labor Court. Jurisdiction was accordingly granted.®* When 
negotiations have not taken place because the union has refused 
to press a claim on behalf of one of its members, and the member 
has thereupon sought to bring suit in his own name, as he may 
do if the union refuses to bring an action on his behalf, the 
Labor Court will not sustain the employer’s objection to juris- 
diction in the case that negotiations with the union have not 
occurred, Thus a taxi driver had been discharged to make way 
for his predecessor who had been laid off on account of a long 
illness, and sought the intervention of the union in a suit against 
the employer for breach of contract in discharging him without 
due cause; the union, taking the position that the employer’s 
policy (of reinstating employees who had long been absent on 
account of illness) should not be questioned, declined to bring 
an action or to approach the employer for purposes of negotia- 
tion. The Labor Court held that the failure of negotiations was 
not the fault of the union member in whose interest they might 
have been held, and that he could bring suit despite the fact that 
the procedure prescribed in the collective contract had not been 
carried out.57 

(b) Collective contracts often provide that disputes arising 
thereunder shall be submitted to a special arbitral board (skil- 
jenimnd ), the constitution and procedure of which is set forth 
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in the contract. But it is always a justiciable question whether 
the Labor Court, rather than the ad hoc tribunal, has jurisdic- 
tion over a dispute that arises. The Court will not take juris- 
diction in disputes which are referred to this procedure of special 
arbitration unless the procedure has not been, or cannot be, 
carried out according to the terms of the contract.®8 If one of 
the parties refuses to use the special arbitral procedure, is sued 
in the Labor Court, and thereafter expresses willingness to rely 
upon the contractual prescription for settlement of the dispute 
in question, the Labor Court will decline to hear the case.5® The 
Labor Court’s jurisdiction may thus be avoided, even if the 
briefs have already been filed, and the expression of willingness 
to submit to arbitration is made as late as the oral arguments.®° 

The parties to a collective contract may, by mutual consent, 
waive the procedure prescribed in the arbitral clause, in which 
case the Labor Court will take jurisdiction as to the issue agreed 
upon.®! But once there has been a removal from the ad hoc 
tribunal provided for in the contract, to the Labor Court, by 
agreement between the parties, it is too late for one of the 
parties to raise an objection to the Labor Court’s jurisdiction. 
In such a case, the employer denied that he had consented to 
remove the case to the Labor Court, and three judges, in a 
dissenting opinion, agreed that he had not manifestly expressed 
consent to such a move, but the majority found that the facts 
were otherwise.®? 

Jurisdiction may be denied as to one question, and granted 
as to another, though related, question. It was held for example, 
that jurisdiction could be granted to decide whether an indi- 
vidual employment agreement was in conflict with a collective 
contract, but that the Labor Court could not go into the question 
of damages arising out of such a conflict until the parties them- 
selves had negotiated the question of damages.®* It was held, 


58. AD dom 28/1930. 59. AD dom 45/1932. 

60. AD dom 87/1932. Cf. AD dom 1123/1930. 

61. AD dom 4/1932. This is true, of course, only as to jural disputes. 
62. AD dom 159/1932. 63. AD dom 108/1935. 
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in another case,®* that while the collective contract reserved cer- 
tain questions relating to piecework to the decision of a special 
arbitral board therein provided for, it was within the Labor 
Court’s jurisdiction to determine whether a blockade, declared 
against the employer by the union, was violative of the contract, 
and what questions properly belonged within the ambit of the 
authority of the special board. In another dispute, in which the 
union had declared a blockade against the employer for having 
allegedly hired two apprentices in violation of the collective 
contract, the Labor Court declined to go into the merits of the 
latter question which, according to the contract, was referable 
to arbitration; at the same time, it ordered the union to pay 
damages to the employer for having breached the contract by 
resorting to a blockade instead of referring the question to 
arbitration.®® 

The parties to a collective contract may apparently bind them- 
selves to expeditious resort to the Labor Court as an alternative 
to no resort at all. In one contract it was provided that “the 
bringing of an action before the Labor Court may not be post- 
poned longer than four weeks from the day when negotiations 
on the matter have been concluded.” When suit was brought 
by one of the parties to this contract on February 15, 1937, and 
it appeared from the evidence that negotiations upon the issue 
raised had been concluded on December 28, 1936, the Labor 
Court unanimously refused to assume jurisdiction in view of the 
clause just quoted.®* There was no discussion of the validity of 
the clause. Presumably it is to be distinguished from clauses 
which have been declared invalid as attempts at circumvention 
of judicial or arbitral settlement, not only because it leaves an 
adequate opening for suit in the Labor Court, but also because 
it discourages delays in settlement. It may be doubted, on the 
other hand, that the time limit could be much reduced below 

64. AD dom 45/1932. 65.AD dom 91/1938. 

66. AD dom 35/1937. Maximum time limits of 20 and 30 days for present- 
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the four-week period involved in this case. The court has not 
answered the question whether a shorter period would be valid. 

It seems clear then, that the jurisdiction of the Labor Court 
is not compulsory in all disputes over legal rights, but that on 
the contrary, such jurisdiction can be circumvented by a formal 
agreement which binds the parties to resort to an alternative 
method of peaceable settlement of the disputes that arise under 
the contract. The ruling principle, in cases that arise under 
these clauses in the collective contracts for setting up ad hoc 
arbitration boards, is that since a collective contract is essentially 
a peace pact, its interpretation must be carried out by peaceful 
means. Moreover, in accordance with the general character of 
jural disputes, as distinguished from non-jural disputes, the 
peaceful means adopted must be something corresponding to 
the judicial process. But there is no Procrustean procedure laid 
down in the law. The Labor Court is there to settle disputes 
about rights, and defendants are impleaded without their own 
consent, as in any other court. But they may, with foresight, 
avoid such compulsory adjudication by providing for ad hoc 
arbitral tribunals particularly suitable for the controversies that 
may arise under their collective agreements. They may attempt 
to settle these controversies by negotiation. They may not, how- 
ever, resort to economic sanctions, such as strikes, lockouts, 
blockades and boycotts, in order to force such settlements, nor 
close the door to judicial or arbitral settlement entirely by 
compact.®? 


4. Discretion to Deny Jurisdiction 


The Labor Court has discretionary power to dismiss any case 
when “it is not of great importance to the person in question 
that the point at issue be established in the court.”®* This power 
has been exercised in a number of cases. The court will some- 
times exercise its discretion upon the plea of the defendant that 


67. AD dom 64/1931 states the general principles involved. Cf. 4D dom 
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no real interest is at stake; but it has brushed aside frivolous 
arguments to this end. 

A labor union signed a collective contract with two owners 
of a bus operating business, who thereafter became shareholders 
in a company which took over the business and acquired addi- 
tional bus lines. The new firm name was thereafter to be coun- 
tersigned by the two original owners. The new company gave 
notice of cancellation of the collective contract with the union. 
The contract provided, however, that any notice of cancellation, 
given by either party, would be null and void unless accom- 
panied by a proposed draft of a new contract. In a suit brought 
by the union against the two original owners of the business, 
the Labor Court was asked to declare the original contract still 
in force. Defendants objected that as individuals they had no 
right to maintain, and could hire no workers to carry on, the 
traffic specified in the old contract, that the old contract could 
not be executed in the circumstances, and that therefore the 
union could not have any substantial interest in a ruling on the 
point at issue. The court rejected this argument and heard the 
case on its merits, though it dismissed the union’s plea on other 
grounds.®® 

In another suit, brought by an employer against a union for 
a judicial declaration in support of plaintiffs measures taken 
after a dispute with the union, the union objected that the court 
had no jurisdiction, since the blockade which had precipitated 
the dispute in the first place had now been lifted by public 
notice, as required by an earlier decision of the Labor Court, 
and that accordingly the plaintiff could have no interest in the 
case. The Court rejected this argument because of the manner 
in which the lifting of the blockade had been publicized. The 
public notice had read as follows: “Blockade Lifted: After the 
verdict of the Labor Court, the blockade directed by the under- 
signed organization against the work being done by Birger 
Larsson, contractor, in Jénképing, is hereby lifted. But the 

69. AD dom 83/1931. 
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dispute is not settled yet.” Jurisdiction was granted and the 
employer won the suit on the merits.7° 

Thus the court will not allow the question of jurisdiction to 
preclude its examination of a substantial question when there 
is only apparent absence of a real interest of the plaintiff in the 
decision. 

Jurisdiction may be denied, on the other hand, in respect of 
a question of interpreting the terms of a contract, when it has 
not been proven that the question is of such general importance, 
in relation to other cases, that the plea ought to be entertained.” 
How is it possible to determine when a case is of such “con- 
siderable significance” as the statute specifies,?? that it may be 
heard? Judging from the cases about to be discussed, it would 
seem that this injunction does not mean merely that the case 
shall have importance for the immediate parties at suit, but that 
it may have importance even if the parties have raised only a 
hypothetical question. 

The Labor Court will not in general hand down advisory 
opinions unrelated to the facts before it, and there is almost as 
strict a view of what constitutes a case or controversy properly 
before it, as prevails in many American courts. The court will 
not answer “moral”’*® questions. It will not, for example, un- 
dertake to decide whether the reasons given by an employer for 
discharging an employee were acceptable, speaking generally, 
but only whether they were acceptable under the terms of a col- 
lective contract or the statute. If the plaintiff has shown reason- 
able cause to suppose that there was a dismissal in violation of 
the terms of a contract, or in violation of statutory right of 
association, then there is a burden of proof** upon the defendant 
employer to show that the reasons for discharge as given were 
“objectively acceptable,” i.¢., that they were true statements of 


70. AD dom 47/1932. 

71. The court rarely denies jurisdiction on these grounds. 

72. Labor Court Act (1928), §12. 73. AD dom 1oo/1932. 
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the real causes, which causes were not among those proscribed 
by contract or statute. But this is a determination of a legal 
question, whereas the general assessment of the reasons given 
for discharge, aside from any showing of probable cause that 
the discharge was tainted with illegality, would be a matter of 
deciding “moral consequences”’® and not legal liability, as the 
court observed in one case. The majority assumed that the 
employer’s right to hire and discharge included the nght so to 
do without assigning a reason, and that therefore if he did 
gratuitously assign a reason the union could not demand a 
judicial examination of its acceptability, for such an examination 
would raise “moral” and not “legal” questions. The minority 
declared that by practice a certain right to the job had been 
established and that if the employer had not shown that the 
employee’s services were no longer necessary or useful, there had 
arisen a justiciable question regarding the clause in the contract 
requiring the employee to conform to rules and regulations 
since, presumably, the discharge was due to an infraction 
thereof. The parties in this case disagreed upon the clause 
which should be made the basis for an issue. 

Nor will the court freely interpret even purely legal formulae 
independently of an actual issue between the parties. For ex- 
ample, an employer signed a contract with a union which pro- 
vided, among other things, that the union’s members would 
have preference when new jobs were filled. A syndicalist or- 
ganization, which competed with the union, sued the union and 
the employer, jointly, asking the court to declare that this clause 
in the contract was invalid as violative of the right of the syndi- 
calist organization’s members to organize, under the Collective 
Bargaining Act of 1936. The plea stated that the clause in ques- 
tion was violative of the rights not only of syndicalists already 
in the employ of the company before the closed shop contract 
had been signed, but also of the other members as well. The 
court regarded this as a plea not confined to the essential in- 
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terest of the plaintiff, but an attempt to get a broad answer to 
the question whether the employer, in conforming to the closed 
shop clause, violated the rights of workers “other than those 
who belong to the union, and thus of the syndicalist organiza- 
tion’s members.”’7® It looked upon this as a question, not of any 
legal relation between the employer and the syndicalist or- 
ganization, but “a request that the Labor Court give an interpre- 
tation of the Statute of 1936 independently of any case or 
controversy.”"* Such a judgment the court declined to issue; 
but the chairman and the vice-chairman dissented on this point. 
While admitting that the validity of a contractual clause in rela- 
tion to the Act of 1936 between the employer and the union 
could not be drawn into question in a suit between the employer 
and another organization, they insisted that the situation should 
not be formalized. “Here stand two organizations opposed to 
each other, whose members compete for jobs; and the closed 
shop clause which one of them has succeeded in getting inserted 
in a collective contract to the advantage of its members, consti- 
tutes a standing threat to the members of the other organization. 
In view of this, and because of the general terms in which the 
statutory right of association is set forth, [we] find that it is 
consistent with the statute that action may be brought by an 
organization against whose members the clause is directed.”78 
They thought, however, that the Court should confine itself to 
the effect of the closed shop clause upon the members of the 
syndicalist organization.”® 

On the other hand, it has been held, in a dispute over the 
import of certain provisions in a collective contract guaranteeing 
a “normal hourly wage,” that since there was no clear indication 
of the intent of the parties as to the particular application of the 
clause in the protocol, and because there was no background of 
specific instances in which it had been applied, the Labor Court 
must therefore confine itself “to certain general points of view” 
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concerning the interpretation of the clause.8° Such a “normal” 
wage certainly meant that any deductions in a worker’s wage 
should not be allowed to neutralize the general rise in the wage 
level which had been won by the new contract; but this did 
not preclude the possibility in special cases that might arise, that 
“economic factors” might exert some influence upon the ques- 
tion of supplementary wages.81 The court displayed a willing- 
ness to undertake a discussion of such factors. But, on the 
whole, there is a marked reluctance to enter upon debatable 
political and economic ground, and this is perhaps a natural 
characteristic of a judicial body in a country where the institution 
of judicial review is nowhere established. 

The jurisdictional boundaries of the Labor Court indicate the 
limited, though important, rdle which this tribunal plays in the 
whole fabric of government in the field of labor relations. It is 
not required to become the spearhead of a movement for estab- 
lishing collective bargaining; the principle of collective bargain- 
ing was generally accepted long before the court was created, 
and indeed the Labor Court was intended to become a stabilizing 
element in the extensive collective contract system of which that 
principle is the foundation. Its jurisdiction is necessarily pat- 
terned to serve this system. 

80. AD dom 48/1936. 
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CHAPTER THIRTEEN 


The Limits of Industrial Warfare 


I. Tue Nature anp UsE or SancTIONS 
1. The Basic Assumptions 


Economic sanctions (ekonomiska stridsatgarder) such as the 
strike, the lockout, the blockade and the boycott, are allowable 
in Swedish law, from the side either of employer or employee, 
except within a more or less definitely bound sphere where labor 
peace is prescribed by contract or statute. In this chapter the 
general outlines of this boundary line between legitimate and 
illegitimate warfare will be sketched in, as it is indicated by the 
criminal and civil law. The limitations imposed by the criminal 
code are important chiefly as they concern government em- 
ployees, but certain forms of coercion are prohibited generally. 
It is in the realm of civil law that the limitations of greater 
practical importance are to be found, and particularly in the law 
relating to collective contracts. In recent years the boundaries 
have been marked out with increasing distinctness through the 
adjudications of the Labor Court in cases where the use of 
economic sanctions has been contested. 

The term stridsatgirder (literally “fighting measures’) is 
one obviously reflecting the transitional period in which Swedish 
labor law now finds itself. It is here translated as economic 
sanctions, for that is more precisely what the law contemplates 
when it lays down limitations for their use. Coercive pressure is 
allowable in the struggle between unions and employers and 
their associations; and it is conceded, both in principle and by 
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the letter of the law, that a measure of allowable conflict of this 
kind is inescapable, given the premises upon which Swedish 
labor law is built up. Thus, the Labor Court observed in one of 
its earlier decisions that: 


The purpose of economic sanctions is to bring pressure on the 
other side. Foremost among such measures are the closing off of 
opportunities for work, on the side of the employer, and, on the side 
of the worker, the withdrawal and closing off of the labor supply. . . . 
To the extent that the parties have bound themselves not to use such 
measures, they are limited in the exercise of certain rights they would 
otherwise retain: for the employer, the right not to keep men on the 
job and not to keep work in progress; for the worker, the nght not 
to work or the right to leave the job.? 


Certain basic assumptions underlie the development of the 
law of sanctions. In the first place, it is assumed that state inter- 
vention in labor disputes should be minimal. This is a definitely 
dated liberal doctrine, for it was neither a basic assumption of 
Swedish law before the final breakdown of mercantilism and 
the guild system in 1864, nor is it conceded in the authoritarian 
régime in other parts of Europe today. This liberal principle 
still prevails in Swedish jurisprudence, however, and it enters 
concretely into the substantive and procedural law governing 
the use of economic sanctions. Sanctions are allowable unless 
expressly or impliedly proscribed. Prohibition of strikes and 
lockouts is the exception, not the rule. 

In the second place, the liberal doctrine of freedom of con- 
tract admits in practice of very extensive combination for eco- 
nomic self-defense, and for the purpose of carrying the struggle 
into the adversary’s territory for winning an economic advan- 
tage. Although employers at first resisted unionism on principle, 
it must have been obvious that to do so was to deny to workers 
a broad right of association which was vitally important to 
enterprisers themselves. Serious encroachment upon freedom 
of association in one quarter could lead sooner or later to its 
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extinction everywhere. In any event, the early establishment in 
Sweden of employers’ associations for the express purpose of 
fighting organized labor with its own weapons, set the pattern 
of jurisprudence in this sector in terms of a so-called balance of 
power between highly organized, but privately managed, auton- 
omous groups of workers and enterprises, which eyed each other 
narrowly, guarded their respective bailiwicks of economic in- 
terest jealously, and struck out against the opposite side from 
time to time with vigorous hostility. Freedom of contract, 
under the canditions of liberal capitalism, thus led in time to 
freedom of association, and thence to a comparatively free use 
of economic sanctions by large combinations against each other. 

Thirdly, it is assumed that even though the opposition of 
these great collectivities raises problems of great social sig- 
nificance, unions and employers’ associations need not necessarily 
be swept under the complete control of the state for that reason, 
but that on the contrary it is feasible for them to impose self- 
denying ordinances concerning the use of economic sanctions. 
The result is that the chief source, in substantive law, of rules 
which regulate and limit the area of industrial warfare, is the 
collective contract and not the statute book. Although the peace 
obligation laid down in the collective contract was made enforce- 
able in the Labor Court by the procedural rules set forth in 
legislation adopted in 1928, it was clear for many years before, 
that a collective contract imposed upon the signatory association 
an obligation not to use sanctions against the other side. Certain 
rules of the civil and the criminal law impose additional duties 
upon unions and employers in respect of industrial peace; but 
the major field of the law governing sanctions is within the law 
of contract. There can be no doubt that the law concerning the 
collective contract system and its concomitant associations has 
approached, if it has not crossed, the boundary between private 
and public law. Still, the associations are private associations in 
strict law, and the law of collective contracts—including the law 
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limiting most of the uses of economic sanctions—is private, and 
not public, law. 

Finally, it is assumed that whenever, at any time, the method 
of self-restraint, as practiced in the collective contract system, 
proves inadequate to protect the continuity of social services 
which are indispensable (an undefined term), the state, being 
legally competent to act in the premises, may be expected to 
intervene. No constitutional limitation prevents the Riksdag 
from stepping in to regulate the use of economic sanctions. In- 
deed, it is the imminence of cogent demands that prohibitory 
legislation be adopted in this field, which more than anything 
else moves the participants in labor market disputes to probe 
the governmental problems raised by the use of sanctions and 
to perfect their self-governing processes. The debate over state 
control of the labor market turns on economic and political 
issues; it is not primarily a juridical question, and it certainly 
raises no questions of constitutional power.? 


2. Types of Economic Sanctions 


Sanctions are normally allowable only in non-jural disputes, 
or disputes over interests undefined by contract or statute. They 
are not all as spectacular as the general strike or boycott. The 
mere posting a new schedule of piecework rates on the fac- 
tory bulletin board may amount to a “measure” taken by the 
employer to further his advantage in a dispute with the union.? 
Whether it is a lawful measure or an unlawful economic sanction 
depends upon the extent of his obligation to the union. A 
worker, by giving notice that he will quit or by refusing to take 
a proffered job, may be using a sanction. Sanctions involve the 
use of some kind of pressure upon the other side to come to 


2.It is debatable whether the Swedish courts have the legal power of 
judicial review of legislation, despite the fact that they do not actually exercise 
such a power. See H. G. F. Sundberg et al., “Domstolarnas befogenhet att 
asidosatta grundlagsstridiga lagar” in Statsvetenskaplig Tidskrift (Stockholm, 
1930), pp. 363-384 and p. 317; also I. Myrberg, Om statstjdnstemiéins oavsatt- 
lighet: en rattsdogmatisk undersékning (Stockholm, 1930). 
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acceptable terms, and as such they’ may be used by el yee 
(individuella stridsatgérder) or by collectivities such as unions 
and employers’ associations (kollektiva stridsitgarder). It be- 
comes a matter of legal importance to distinguish between the 
two types of sanction, individual and collective, when the Labor 
Court has to decide upon the responsibility of the collectivity as 
distinguished from that of the individual. A gradual depopula- 
tion of a workplace by employees who leave one by one may 
really be a veiled strike, or a resort to secret economic sanctions 
(hemliga stridsatgaérder ) engineered by the union. ‘The court 
is not ordinarily concerned with whether the motive in such cases 
is punitive or retributive. Decisive rather is the question 
whether by contract or statute the individual or the union is 
obligated not to resort to such measures. On the other hand, 
it may be important to determine whether notice to quit work, 
given by either side, was caused by economic motives pure and 
simple (as, for example, slack business conditions, on the em- 
ployer’s side, or the acceptance of a better job, on the worker’s 
side), or was intended as a form of pressure upon the other side 
to extract a certain economic gain. 

Collective sanctions include stoppages (arbetsinstallelser ) and 
blockades (Slockad). Stoppages by labor, or strikes, may be 
either open or secret. In the former case, they are customarily 
announced in the labor press. When the Labor Court orders 
the cessation of an unlawful strike, it often requires notice to 
that effect to be published by the union. Whether a strike is 
secret presents a difficult question to be probed by the examina- 
tion of witnesses and the weighing of the evidence. On the 
answer to this question the judges have sometimes disagreed. 
Stoppages by the employer are usually in the form of a lock- 
out, which again may be open or veiled. An employers’ asso- 
ciation sometimes circularizes its members secretly to discontinue 
operations at about the same time, thus creating a condition in 
the labor market in which the unions may more easily be 
brought to terms. Such tactics are not unlawful unless they 


238 THE GOVERNMENT OF LABOR RELATIONS IN SWEDEN 


violate the specific obligations set up by a contract or statute. 
Partial stoppage appears now and then in the refusal to handle 
“unfair” or “infected” goods, and in the forms of obstruction 
or ca’canny and sabotage. 

Blockades and boycotts take the forms known in American 
labor disputes. They involve concerted efforts either to break 
off economic relations between one or more persons or enter- 
prises, or to prevent any further economic activity between them. 
Employers may blockade an enterprise which persists in em- 
ploying members of a union with which they are in conflict. 
Unions may blockade supplies destined for an employer with 
whom they are in conflict by threatening a secondary boycott 
of the supplier. Thus they have sometimes boycotted merchants 
and cafés which supplied strike breakers with food and pro- 
visions. A blockade is almost never enforced by physical means. 
Violence seldom plays any part in Swedish labor disputes, and 
when it does appear there is public concern and condemnation. 
The use of troops in a strike at Adalen in 1931 aroused such a 
scandal that an extensive official inquiry into the whole dispute 
was made. Nor is the sitdown strike known. But picketing is 
resorted to and allowed, although the pickets, or “blockade 
watchers,” do not use the lockstep so as to block physical com- 
munication with the blockaded shop. But signs are carried and 
customers verbally admonished not to deal with unfair em- 
ployers. Because of the relatively intense solidarity of Swedish 
labor unions, the harassment of blockade breakers is often effec- 
tive enough when they are subjected to public condemnation by 
the publication of their names in the labor press. 

Special forms of economic sanctions, such as the blacklist and 
the “register,” also occur. Employers sometimes systematically 
exclude members of certain unions by circulating a blacklist and 
keeping it up to date in the association headquarters. The syn- 
dicalist unions, which long opposed collective contracts on prin- 
ciple as a total compromise with the enemy which would deprive 
them of freedom of action in a revolutionary cause, have kept 
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a register, or list, of employers at union headquarters with a 
notation of the wage scales paid, so that members could be 
systematically steered away from certain proscribed workplaces. 

Since the use of economic sanctions is only exceptionally un- 
lawful, there is no attempt to apply them furtively unless 
strategic considerations dictate secrecy. On the contrary, an 
effort is usually made to publicize them, particularly on the side 
of labor, not only because large number of workers can be 
reached in no other way, but also in order to “tell the world” 
that an injustice is being done. A strike or blockade announce- 
ment often states the grievance and urges solidarity. There 
are legal dangers in this, however, as will be indicated below, 
and the announcement usually is confined to a warning that 
employment conditions in a certain trade or locality are unfavor- 
able; and often it merely states laconically that applicants 
for work in a certain factory should first make inquiries at union 
headquarters. 

Stoppage of work has been the main form of economic sanc- 
tions. Stoppages have been officially tabulated only since 1903. 
The exact number of strikes and lockouts in the forty-year 
period between 1863 and 1903 has been variously estimated* 
between 1,168 and 1,454, but the annual figure certainly in- 
creased rapidly toward the end of this period. Since 1903, the 
Board of Trade, and later, the Social Board, have published 
annual statistics which reflect accurately the trends in industrial 
warfare. In the period 1903-1928, stoppages averaged 191.2 per 
year. Since the adoption of the Collective Contracts Act and the 
Labor Court Act in the latter year, this figure has fallen, in the 
period 1929-1938, to an annual average of 136.9 stoppages. The 
number of man-days lost because of stoppages has also declined, 
the figure for the period 1903-1928 being 2,199,076 for an 
average year, while for the period 1929-1938 it had dropped to 
a yearly average of 1,497,500.° There is thus some ground for 


4.S. Hansson, Den svenska fackféreningsrérelsen (Stockholm, 1938), p. 
165. ; 

5. Data from Statistisk Arsbok for Sverige (1939), p. 253, and SOS: 
Arbetsinstallelser och kollektivavtal . . . Ar 1938 (Stockholm, 1940), p. 17. 
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the belief that the establishment of the Labor Court and the 
enactment of a statute governing the use of sanctions in con- 
troversies over collective contracts contributed to the diminution 
of industrial warfare. But it would be erroneous to conclude, on 
the other hand, that because strikes and lockouts still occur in 
such considerable numbers, that the measures adopted in 1928 
have failed in their purpose. The aim of these laws was not 
the abolition of sanctions of this kind, but the restriction of their 
use to non-jural disputes. In disputes involving jural issues 
(contractual and statutory rights) they have been largely, 
though by no means completely, abandoned. To resort to eco- 
nomic sanctions today, rather than negotiation, arbitration or 
adjudication, for the settlement of jural disputes, is to invite 
suit for damages. 


3. The Control of Sanctions 


The Collective Contracts Act imposes a rather heavy obliga- 
tion upon associations to control their members’ actions within 
the sphere of obligatory peace. The employers’ associations have 
from the beginning centralized the authority of headquarters 
over the use of economic sanctions. 

The use of such weapons as the blockade and the strike is 
now subject to careful control by the governing organs of the 
unions themselves, quite aside from any legislative restrictions. 
Two conflicting views on the manner of such internal control of 
these weapons have appeared within the unions. A strong tradi- 
tion favors extreme autonomy for locals and other groups of 
members which are likely to initiate fighting tactics. The con- 
servative view is that the central authorization of the union’s 
executive organ should always be obtained before hostilities are 
commenced. The latter view has prevailed, partly because of 
the recognized need for unity of action and partly due to the 
greater caution of headquarters officials. They see open conflict, 
on the one hand, as a drain upon the economic resources of the 
group, and on the other, as a form of pressure which, if not 
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curbed reasonably, may finally give rise to legislative restriction 
of its use or even an attempt at complete prohibition. 

Accordingly, most unions require the previous approval of 
the central governing board before there can be permissible 
resort to sanctions locally; otherwise no financial support will be 
forthcoming. LO requires constituent unions to keep its head- 
quarters informed of strikes and other conflicts, and requires 
previous notice of a contemplated strike. Its by-laws provide 
that “no strike may be undertaken which might lead to a lock- 
out, without the approval of the Secretariat.” They stipulate 
also that the constituent unions “shall take care that conflicts do 
not become more extensive than is absolutely necessary.” The 
experience of recalcitrant unions in damage suits before the 
Labor Court has shown the utility of these rules, since the line 
between lawful and unlawful sanctions is a technical one, advice 
concerning which can best come from headquarters. 

To leave the control of sanctions largely to the selfrestraint 
of autonomous groups would not be practicable except on the 
assumptions stated at the beginning of this chapter. As con- 
trasted with the syndicalist unions, the “reformist” unions of 
LO treat sanctions as an aid to bargaining, and not as a revolu- 
tionary instrument. It is assumed by both sides that bargaining 
power, whether of employer or union, properly includes the 
capacity to extract from the other side a concession in respect of 
employment conditions by collective economic action. But the 
end in view is always presumed to be a peaceable one: the 
conclusion of a collective agreement. The syndicalists’? view of 
the end is radically different, for it envisages the political de- 
struction of the adversary and not a compact with him. Limita- 
tion of the use of fighting tactics by the “reformist” unions 
therefore proceeds on the assumption that the cost of extracting 
a gain from the employer cannot be allowed to exceed the 
advantages to be won in the form of wages and employment 
conditions. Ideally, these unions hope so to reduce the use of 
strikes and blockades that the process of capitalistic production 
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will be disturbed as little as possible, leaving to the political 
process, acting through the medium of the Social Democratic 
Party, the gradual transition from capitalism to socialism. The 
syndicalists, on the contrary, having no faith in the parliamen- 
tary method, regard the strike and blockade as political weapons 
in the direct revolutionary attack upon capitalism. 

The jurisprudence of the Labor Court in respect of economic 
sanctions also proceeds upon the assumption that economic sanc- 
tions do not constitute a species of revolutionary warfare, but 
rather a form of economic pressure allowable in the bargaining 
process so long as there is no discoverable bar to their use in 
the law of contracts or torts. There is no general statutory pro- 
hibition against the use of economic sanctions, and attempts to 
enact such legislation have always met the combined resistance 
of both unions and employers’ associations, inasmuch as such a 
limitation upon their power of united action would seriously 
undermine their bargaining power. It is true that a political 
régime in which either the employers or the unions were 
securely dominant might work a fundamental change in this 
apparently tolerant attitude of reciprocity. If the labor party 
had no political power, employers might perhaps welcome the 
outlawry of strikes and of unions’ blockades, thus leaving them- 
selves in an invulnerable bargaining position. But there has 
been on both sides a decided suspicion, latterly crystallized by 
events abroad into a hard conviction, that state intervention of 
this sort on behalf of one side might easily pass over into 
totalitarian control of the whole labor market mechanism. 

For these reasons, and because the liberal tradition together 
with the established practice of self-government constitute a 
barrier against state collectivism highly centralized, the legal 
limitations upon the use of economic sanctions remain com- 
paratively few in number. It is a tacit assumption that volun- 
tary associations, though they reserve the right to employ sanc- 
tions against each other, are directly responsible for the wise 
use of such sanctions, regardless of the paucity of legal limita- 
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tions. The persistence of this private power to use coercive 
tactics, therefore, depends upon a vigorous sense of social re- 
sponsibility, and the maintenance of an adequate organizational 
program by which that responsibility can be implemented. 


II. Limits IMposep By CrimiInaL Law 
1. Sanctions Denied to Certain Government Employees 


Government employees™ enjoy the right to organize unions 
in precisely the same degree as do non-governmental workers. 
Associations of government employees are active at all levels, 
from unskilled labor up to permanent officials in the civil serv- 
ice. They all have fairly regularized procedures for negotiating 
with their superiors concerning employment relationships. Nor 
is there any restriction on the right of government employees to 
join unions which use economic sanctions. Such unions often 
conclude collective contracts with government departments or 
independent agencies. The Social Board had record of 721 
such contracts, covering 84,460 workers, in force at the end of 
1939.° These figures, however, include only workers who may 
lawfully go out on strike, and not those employees who are 
“subject to official responsibility” (underkastade ambetsman- 
naansvar ). 

The latter category of government employees is effectively 
removed from the area of allowable economic conflict by the fact 
that their salaries are prescribed not by contract but by unilateral 
official action as prescribed by law, and because the Penal Code 
subjects them to heavy penalties for the deliberate withdrawal 
of their services. There is no outright prohibition of strikes or 
other sanctions from the side of government employees, nor is 
their right to organize restricted, except that foremen may be 
required to keep out of unions in which their subordinates are 


sa. Cf. “Government Employees and Unionism,” Harvard Law Review, Vol. 
54) p. 1360 (June, 1941) for a note on the constitutional and statutory bases 
of unionism among government employees in the United States. 

6. Data supplied by Secretary C. C. Schmidt, K. Socialstyrelsen, Stockholm. 
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members.? On the contrary, their right of association and nego- 
tiation is expressly guaranteed by statutes and ordinances. But 
the Penal Code prohibits misfeasance and nonfeasance in office 
under heavy penalties of fine and imprisonment. No stoppage 
could be undertaken with impunity by employees who are “sub- 
ject to official responsibility.” They are therefore unable to 
enforce their demands by means of economic sanctions. 

The line between civil servants on the one hand, who are 
“subject to official responsibility” and are therefore subject to 
special penal provisions against misfeasance in office which 
effectively deprive them of the right to strike, and laborers em- 
ployed by the government who do enjoy that right, is not 
drawn by any clear statutory or judicial rule. Certainly the line 
is not to be drawn by distinguishing manual from non-manual 
labor. Workers on the state transportation and communication 
lines, where strikes would paralyze essential social services, 
could not claim that right. It has been proposed® that the 
distinction should be made with an eye to the present limits of 
collective contract coverage. Employees who do not make con- 
tracts with the government through their unions regulating 
wages and employment conditions, might thus be considered as 
civil servants (tjanstemén), while those who do might be re- 
garded as workers in the ordinary sense. 

This proposal, made by a special commission of inquiry" into 
the question of the use of civil servants as strike-breakers in the 
event of a strike by ordinary workers in the government’s em- 
ploy, looks toward a demarcation of the line for the purpose of 
protecting union labor against governmental mandate in respect 
of working conditions and collective bargaining. The problem 
arose in acute form during a strike of linemen who were em- 
ployees of the Telegraph Board in 1935. It was charged that 
the Board had ordered civil servants who were “officially re- 
sponsible,” and who, accordingly, could not refuse to obey 
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orders, to undertake work such as the installation of cables and 
new construction, which made of them little better than strike- 
breakers. Although this allegation was rejected as incorrect by 
the special parliamentary committee appointed to investigate 
the matter, the episode led to the special commission of inquiry 
just mentioned. It threw into bold relief the nature and limits 
of autonomy for labor unions, as the state expands its proprietary 
functions into fields hitherto regarded as the area of private 
enterprise. 

The commission found that the employees who were classified 
as civil servants included secretarial assistants, office clerks, 
letter-carriers, and repairmen in the post-office department; 
warehouse foremen, telephone operators, collectors, and office 
managers in the telegraph system; conductors, firemen, engi- 
neers, line-foremen, line-watchmen, and machinists on the state 
railways; canal foremen, warehouse foremen, office workers 
and watchmen in the state water department; and office workers 
as well as foresters, in the public land office. These employees’ 
salaries were fixed by administrative regulation and not by con- 
tract. Yet it appeared that since 1922 there had been a collective 
contract between the Telegraph Board (which controls the 
public telephone system as well) and the Central Confederation 
of Telephone Civil Servants Unions, in which wages as well 
as hiring and dismissal rules were regulated. The Commission 
found that the Collective Bargaining Act of 1936 was intended 
to guarantee to government employees who were not “subject 
to official responsibility” the same right to organize and bargain 
collectively as it guaranteed to employees in private enterprise. 

The line drawn in the latter statute between responsible civil 
servants and employees who were to be regarded as workers in 
the ordinary sense for purpose of union activity, was understood 
to be the same as that drawn in the Penal Code, Chapter 25, as 
interpreted by the courts. Similarly, in a Royal Decree of June 
4, 1937, prescribing a special procedure by which employees 
“subject to official responsibility” might negotiate collectively 
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(but could not conclude collective contracts with their superior 
officers) the distinction made in the Penal Code was presumed 
to be applicable. The capacity of government employees to use 
economic sanctions for the purpose of driving a bargain over 
wage levels with government authorities, appears thus to de- 
pend upon the judicial interpretation of the extent of “official 
responsibility” in the criminal law. 

The Supreme Court has ruled that rural letter carriers, postal 
clerks, station attendants on private railways, guardsmen, and 
machinists attached to a military regiment were “subject to off- 
cial responsibility.” But the law on the subject is far from 
settled, and it is impossible to state an indisputable rule of ex- 
clusion. Moreover, the Penal Code extends “official responsibil- 
ity” to civil servants who are properly subject to the orders of 
“officials or administrative authorities” as well as to “others 
who are ordered to perform official business.” A leading 
jurist has interpreted these clauses to apply to those who 
hold “a more or less permanent position as employees of the 
state, a municipality or such a community with a comparatively 
definite salary determined by the budget, long-term contract, 
etc. (among others, school-teachers, postmasters, rural letter 
carriers) . . . but not laborers with such indefinite tenure as is 
usual in industry (nor officers of the lowest rank in the armed 
forces).” “Others . . . ,” according to this authority, include 
besides substitutes for responsible officials, “those who are spe- 
cially commissioned to perform a limited service.’ 


2. Sanctions Denied to Others 


No part of the Penal Code has made the use of economic 
sanctions a statutory offense, except for two clauses concerning 
unlawful coercion and criminal libel. Both were potential weap- 
ons against organized labor, but neither was extensively enforced 
in labor disputes, and one of them has recently been repealed. 

The first was a prohibition of unlawful coercion by the so- 
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called Akarp Act of July 10, 1899, contained in Chapter 15, §22 
of the Penal Code, which provided for a maximum of two years 
imprisonment for any person who attempted to coerce anyone 
to take part in a stoppage of work or to hinder any one from 
returning to accept an offer of work. The original statute in- 
cluded “threat” (oz) as well as the use of force (véld) among 
the condemned methods of coercion. Labor denounced the 
statute as class legislation pure and simple and strenuously ob- 
jected to the introduction into the criminal law of the principle 
that a mere attempt to force one to do a criminal act was itself 
a penal offense, regardless of the success of the attempted 
coercion. The bill was opposed by Karl Staaf, the Liberal leader 
at the time, and unanimously disapproved by the Supreme 
Court, in its advisory opinion upon the proposed legislation. 
Repeated efforts of the Social Democrats in the Riksdag to get 
the law repealed or amended were unavailing until 1914, when 
the penalty was eased to fine or imprisonment. Even the Con- 
servative leader, Ernst Trygger, who had fought for the original 
act, admitted that it had an unfortunately divisive effect at a 
time when national unity was a paramount necessity. The re- 
vision of this section of the Penal Code was thereafter the 
subject of parliamentary inquiry and continuous pressure for 
repeal, which finally succeeded in 1938. 

The law has by no means been a dead letter. During the 
nine-year period, 1926-1934, for example, 118 persons were 
fined and 31 were imprisoned as violators. The Act was ob- 
viously intended not so much as a protection for strikebreakers 
themselves as an attempt to protect the strike-breaking employer, 
for it did not condemn the persecution of a strikebreaker by 
strikers, but only their interference with any one who stayed on 
the job, or who tried to enter the workplace, during a strike. 

The judicial application of the Akarp Act revealed differences 
of opinion between judges as to the purport of the clause con- 
demning a “threat” against a worker. The justices of the 
Supreme Court disagreed as to whether the mere delivery of a 
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letter to a persistent worker bearing the news that the union 
on strike had resolved to regard him as a “strikebreaker” if he 
refused to walk out, constituted a punishable “threat,” and the 
majority reversed a conviction in the lower court only because 
it appeared that the evidence had not shown a coercive intent."° 
Similarly, the Supreme Court, three out of seven justices dis- 
senting, reversed a conviction based upon a letter to a worker 
stating that all workers who persisted in working at a certain 
blockaded foundry would be regarded as “strikebreakers” and 
their names posted in the press.1t The Supreme Court divided 
again as to the posting of a public notice near a struck factory, 
declaring as strikebreakers all who did not walk out, reversing 
the conviction in the two courts below.'? A blockade, on the 
other hand, was unanimously declared by the Court not to be- 
violative of the clause when it was not shown that the blockade 
was deliberately intended to accomplish a criminal act the threat 
of which the Act prohibited.1% 

Although the lower courts have shown a tendency to apply 
the law against coercion to the disadvantage of labor in its use 
of economic sanctions, it would seem that the interpretation of 
this clause in the Penal Code by the Supreme Court never in- 
hibited the widespread use of the blockade nor disrupted union 
solidarity in the campaign against strikebreaking. 

The law of criminal libel prescribes certain limits to the 
methods by which economic sanctions are carried out. In 1932, 
the Supreme Court upheld the conviction for libel of an editor 
for publishing a syndicalist union notice which declared that two 
members of the union “because of a breach of solidarity” were 
to be blacklisted, and that “every organized worker, as a 
measure of his honor, ought to treat these persons in the way 
that their conduct deserves that they be treated.” The editor’s 
defense was a denial of any intent to libel. His purpose was 


10. Nytt Juridiskt Arkiv [1910] not. B, nr 268. 
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merely to state facts. Plaintiffs argued that since the term 
“solidarity” had gradually come to connote among workers an 
honorable trait of character, the accusation of “unsolid” conduct 
amounted to saying that one was dishonorable. The conviction 
was an application of the Penal Code, Chapter 16, §8, and the 
Organic Law Relating to the Freedom of the Press.24 

Such cases are rare. The intent to do wrong cannot easily 
be proven. The public announcement of economic sanctions is 
either accompanied by a statement of reasons in the most general 
terms or often by no reasons at all. However, in 1927, the 
Supreme Court upheld the lower courts in dismissing the 
charges brought by the justiticombudsman* against a local ofh- 
cer, for removing a union notice posted in a public place, an- 
nouncing that a certain innkeeper was guilty of having “shat- 
tered solidarity” in a conflict between forest workers and their 
employers, and that his inn would accordingly be blockaded. 
The Court found that the notice was not of itself violative of 
any law but that on account of the naming of a person in this 
way, the officer was not acting without proper authority in 
removing the notice.?® 

A cooling-off period of one week between the public an- 
nouncement of a stoppage and the day on which it is put in 
operation is prescribed in the 1935 Amendment to the Concilia- 
tion Act of 1920.17 In the notice of stoppage, which must be 
posted conspicuously at the workplace, and a copy of which must 
be sent to the state conciliator, the reasons for taking the meas- 
ure must be given. For violation of the act, fines may be 
imposed up to 300 crowns. 


14.N.J.4. [1932], not. B, mr 635. 

15.A solicitor general elected annually by the Riksdag, whose duty it is to 
investigate, and if necessary, to prosecute civil servants and judicial officers on 
account of their arbitrary and illegal action. Private citizens cannot, as a rule, 
sue state officers. See Herlitz, Sweden: A Modern Democracy on Ancient 
Foundations (Minneapolis, 1939), Pp. 119. 

16.N.J.A. [1927], mr r4r. ; 

17. Lag angéende tilligg till lagen den 28 maj 1920 ( mr 245 ) om medling 
i arbetstvister, den 28 juni 1935. Svensk Forfattningssamling 1935 ur 440. 
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III. Limits Imposep sy Civit Law 


1. Breach of Ordinary Contracts 


While the most important source of protection against injury 
arising from economic sanctions is found in the law of collective 
contracts, the Code of Contracts ($29) may be invoked to de- 
clare invalid an agreement coerced by an extortionate blockade. 
But it is a remedy which is seldom resorted to. The use of boy- 
cott and blockade is not condemned by the current mores. 
There is great difficulty in establishing the line between lawful 
and unlawful pressure in the use of such a sanction so long as 
the general principle of non-intervention of the state in labor 
disputes prevails, and so long as the negotiation of collective 
contracts is normally left to be decided after a trial of strength 
between bargaining units. It has been held that the use of the 
blockade is not in and of itself unlawful; in 1925 a baker who 
allegedly suffered great loss of business due to a union boycott, 
lost his suit for damages after appeal to the Supreme Court,1® 
when it appeared that there was no contract, and hence no ques- 
tion of damages for a breach. One of the justices of this court 
has inferred, however, that even in the absence of contractual 
obligation to preserve the peace in relation to the employer, a 
union might conceivably render itself liable were the blockade 
to be carried on for an unlawful end or in an unlawful manner.?® 
But this was obiter dictum and the Supreme Court has never so 


held. 


2. Breach of Collective Contracts 


(a) General Principles. The collective Contracts Act of 1928 
is the chief basis for civil actions against those who employ un- 
lawful economic sanctions. This statute sets up four types of dis- 
putes between parties to a collective contract in which economic 
sanctions cannot lawfully be used at all. These are jwral dis- 
putes in which the rights contractually determined can be 


18. NJ.4. [z925], p. 85. 
19. Opinion of Justice von Seth, N.J.4. [1932], not. B, mr. r5r. 
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properly vindicated only in the Labor Court, if not by faculta- 
tive tribunals or informal negotiation, and which therefore are 
removed from the area of allowable economic conflict. The 
guiding principle here is that he who agrees to keep the peace 
shall be held rigorously to his promise. A collective contract is 
generally taken as prima facie evidence, in the absence of specific 
“peace” clauses, that the parties thereto have undertaken not to 
resort to economic sanctions against each other in respect of 
rights and obligations specified in the contract. Therefore, while 
the signatories of a collective contract may not use economic 
sanctions for the interpretation or application of the terms of 
the contract, those who are not so bound are generally free to 
do so. To these general rules, however, certain exceptions are 
to be noted. 

In the first place, the Collective Contracts Act was not ap- 
plicable to contracts entered into before January 1, 1929. To 
these early contracts the new statutory peace obligation did not 
apply. In such cases the contract was interpreted according to 
the “older” law of contracts. The Labor Court was granted 
jurisdiction over disputes arising under these earlier contracts, 
and suits for damage for breaching them were brought in the 
early years of the Court’s existence. It was held that a party 
to one of these older contracts might lawfully resort to economic 
sanctions in reprisal when the other side had committed a breach 
of contract.2° But even under these earlier contracts, such resort 
to strike and lockout during the term of the contract was at the 
party’s own risk, and in case the Labor Court found that the 
action on account of which reprisal was ordered was not in fact 
a breach of contract, there was liability for damages.?? Even 
in a case where the other side had concededly breached the con- 
tract, economic sanctions were held unallowable once the at- 
tacked party had been made whole and had fulfilled its con- 


20. AD dom 113/1930. 
21. AD dom 74/1931; 39/19295 68/1931; 32/1930; 1143/1930. 
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tractual obligations.22 The older law did not permit the use of 
economic sanctions for effecting a change in the terms of the 
contract? as, for example, by demanding wages for certain 
workers not in accordance with the contractually prescribed 
wage scale. In this respect it was quite as rigorous as the Col- 
lective Contracts Act. But in allowing economic reprisal to one 
contracting party for breach committed by the other, the older 
law gave more latitude for lawful warfare than the new Col- 
lective Contracts Act. 

In the second place, a union or an employers’ association, even 
though not itself a contracting party, may still be bound to pre- 
serve the peace in relation to the other side, provided that one 
of its constituent members (a union, an employer, or an em- 
ployers? association as the case may be) is bound by a collective 
contract. This extension of the peace obligation to the parent 
organization was regarded by the framers of the statute as a 
necessary provision since the initiative in conflicts is often taken 
by the higher body, which also generally offers its support to 
constituent members or associations which find themselves in 
conflict with the other side. Restriction of the hostilities law- 
fully to be undertaken by these top organizations was assured 
by the provision that “if an association or a member of an asso- 
ciation 1s bound by a collective contract, the association shall 
not arrange for or otherwise bring about an unlawful economic 
sanction .. . nor take part in unlawful economic sanctions com- 
mitted by a member, either by rendering assistance or in any 
other manner.”?4 A “member” may be either an individual or 
a constituent association, with the result that a federation of 
unions or employers’ associations is bound, without being sig- 
natory thereto, by any contract entered into by one of its mem- 
ber associations. It will be observed that the clause does not 
read: “an association avd a member of an association”; such a 
wording of the statute would have allowed economic sanctions 


22. AD dom 96/1930. 23. AD dom 39/1930; 43/1931. 
24. Collective Contracts Act (1928) §4, par. 2. 
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to top organizations and federations so long as they were not 
expressly bound by their own signatures. 

The effect of this broad rule is to impose upon the top or- 
ganizations a statutory responsibility for the actions of its 
members independently of any contract. The weight of this 
responsibility has contributed to the centralization of authority 
in both the unions and the employers’ associations. They may 
reasonably require that their members sign no contracts without 
the previous consultation with and approval by the headquarters 
staff of the top organization. Such requirements are a part of 
the by-laws of both LO and SAF. 

The peace obligation laid down in the Collective Contracts 
Act is mandatory. Unlike other clauses of the Act this obliga- 
tion may not be qualified by facultative agreements. Qualifica- 
tion of other kinds is allowable. It is possible, for example, to 
overcome the requirement in §2 of the Act that “af a member 
leaves an association he shall not cease on that account to be 
bound by the contract” entered into by the association, by ex- 
pressly exempting resigned members from liability by special 
clauses. It is possible similarly to contract away the right to 
demand damages for breach of contract, as prescribed in §8 of 
the Act. But the Labor Court will not refuse jurisdiction on the 
' ground that by express agreement the parties have foresworn 
the right to appeal to the Court even though all other remedies 
have been duly exhausted. A self-denying clause of this kind is 
regarded as a nullification of the primary aim of the Act, 
namely, the settlement of jural disputes by peaceable means and 
the avoidance of hostile action. The parties may indeed bind 
themselves to exhaust the remedies of negotiation and arbitra- 
tion before resorting to the Labor Court. But a clause in a 
collective contract, in which no provision had been made for 
such preliminary remedies, excluding the right of either party 
to sue the other in the Labor Court, has been held to be incon- 
sistent with the rule of law prescribed by §4 of the Collective 
Contracts Act. 
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Parties may, of course, bind themselves to more stringent 
peace obligations than the Act prescribes. They may prescribe 
elaborate arbitral procedure, set a period of warning before eco- 
nomic sanctions can lawfully be undertaken, and even outlaw 
any use whatsoever of sanctions against each other during the 
term of the agreement. Such a thoroughgoing armistice is rare, 
for the self-limitation is ordinarily confined to matters on which 
the contract expressly prescribes a rule, leaving others to be 
fought out, if necessary, by a trial of strength. An example of 
extraordinarily stringent self-limitation is to be found in one 
collective contract which specified that neither the parties nor 
their respective members “shall, during the term of this con- 
tract, under any circumstances demand any change in the 
method of payment for work according to the stipulations of this 
contract.” The Labor Court interpreted this to mean that a 
walkout resulting from the employer’s refusal to pay a certain 
stevedore what the local union considered to be his contract 
wage amounted to a demand for a change in the terms of the 
contract in violation of the Act, and that consequently both the 
local and the central union were liable for damages to the em- 
ployer for breach of contract. The central union’s plea that it 
could not possibly have stopped such a conflict as this, of which 
it was uninformed before the walkout was called by its local, 
was dismissed as not a sound defense.?> This interpretation of 
the Act has made the unions extremely cautious in drafting con- 
tract clauses of this kind, and, of course, strengthens the demand 
for more responsible union leadership as well as tighter central 
union control over local units. 

(b) Jural Disputes Concerning Collective Contracts. Eco- 
nomic sanctions are unlawful in four types of jural disputes con- 
cerning collective contracts.2° They may not be undertaken: 
(1) to settle questions concerning the validity, existence and 
correct imterpretation of a collective contract, or as to whether 
a particular act constitutes an infringement of the contract or of 


25.AD dom 118/1933. 26. See Chapter 1o above. 
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the Collective Contracts Act; (2) in order to bring about an 
alteration of the terms of a collective contract; (3) in order to 
force the inclusion during the term of an existing contract of a 
disputed clause in a mew agreement and (4) in order to assist 
others by sympathetic action when the primary conflict is itself 
a jural dispute. These four types will be considered in turn. 

(1) A dispute over the validity of a contract arises when, for 
example, the parties are disagreed as to whether an alleged 
agreement is a binding contract, or as to whether, conceding 
that a contract exists, its obligations extend to certain persons 
involved in the dispute. Thus a threatened strike called by a 
union because a restaurant owner had discharged a certain 
laundress against the protests of the union, was held allowable 
under the collective contract between the employer and the 
union because the contract applied only to the regular restau- 
rant personnel and not workers in the laundry. Whether the 
latter were covered by the contract was a justiciable question, 
as to which no sanctions could lawfully be resorted to. That 
determined in the negative, the strike could lawfully proceed. 
Nor is a union liable for economic sanctions undertaken inde- 
pendently by former members who have withdrawn from the 
union. Certain members of a union, which had a contract with 
the Forsaker textile firm in Mélndal, withdrew and joined a 
syndicalist union while retaining their jobs at the factory. 
When the syndicalist union blockaded the factory, these new 
members (who had withdrawn from the older union) were 
held liable for breach of contract, but the older union itself 
was not.2” The contractual obligation of a union’s members to 
abstain from sanctions against the signatory employer never- 
theless persists, so long as the contract is in force, even though 
the union from which they have withdrawn may no longer be 
bound by their acts.?8 

In determining the scope of an agreement and the obligation 


27. AD dom 33/1932. 
28. AD dom 97/1930; 1219/1930; 143/19313 33/1932. 
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to keep the peace which it creates, it is not always sufficient to 
scrutinize the express terms of its clauses. Certain valid and 
binding obligations arise by implication. Thus the Labor Court 
has awarded damages for violation of the employer’s implied 
right to hire and fire, unless that right has been expressly 
qualified in the contract. A blockade had been proclaimed be- 
cause workers last hired had not been the first discharged when 
plant operations were cut down on account of business condi- 
tions. The Labor Court, finding no express provision for the 
seniority rule in discharges, held the blockade unlawful as a con- 
travention of this implied right.?® The Court has held that the 
union’s right of association is similarly implied by a collective 
contract, and that even in the absence of any express “asso- 
ciation clause,” the signatory union can recover when one of its 
members has been discharged merely on the ground that he 
belonged to or was active in the union.®° Such economic sanc- 
tions are precluded by the very existence of a contract made 
between an employer and a union, and need not be expressly 
condemned by its words. But these are exceptional limitations. 
In other respects, the instrument tends to be strictly construed 
in favor of the party resorting to sanctions. 

A dispute over the existence of a contract arises, typically, 
when it is doubtful whether the agreement has expired on 
account of failure to give proper notice of cancellation, or on 
account of failure to give such notice at the prescribed time. 
One side, for example, may insist that the contract has expired, 
while the other may hold that it continues in force because due 
notice of cancellation was not given. This is a jural dispute. 

Disputes over the correct interpretation of a contract arise 
chiefly when it is doubtful whether a specific act constitutes a 
breach, or when the precise meaning of a clause or group of 
clauses is not clear. Since the allowability of sanctions fre- 
quently depends upon whether the clause in question governs 
the situation, unions and employers have learned by experience 


29. AD dom 159/1933. 30. 4D dom 52/1930. 
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that it is wiser not to resort to strike or lockout when there 
is a possibility that the Labor Court would regard the dispute 
as one of contractual interpretation. When the disputed issue 
approaches the border line between jural and non-jural dis- 
putes, in other words, it is risky to resort to sanctions before 
the issue has been adjudicated. In practice, this means that on 
both sides the matter is subjected to the scrutiny of the legal 
staff of the association or top organization before direct action 
is resorted to, and this in itself contributes to deliberation and 
the avoidance of impulsive tactics. 

In an early case before the Labor Court, a building contrac- 
tor had been blockaded by the local woodworkers’ union with 
which he had signed a contract. The local charged that he 
had installed five workers from a neighboring local in violation 
of the contract, which specified that “members of the union 
(férbund ) shall be employed.” Both locals were affiliated with 
the same “union,” however, and the employer insisted that he 
was free to hire men from either local. The Labor Court, in 
a suit brought against the local for breach of contract, held** 
that in the use of sanctions in such circumstances the local had 
attempted to force upon the employer its own interpretation 
of the contract in violation of $4 of the Collective Contracts Act, 
ordered the blockade lifted, and interpreted the clause in ques- 
tion to include members of the union from either local. A 
strike called for the purpose of forcing an employer to rescind 
an act allegedly in breach of contract, such as the unlawful 
discharge of a worker in contravention of the specific require- 
ments of the contract, is itself a breach, and the union signatory 
is liable for damages even though the employer’s act was un- 
lawful. It is no defense, when unlawful use of economic sanc- 
tions is charged under the Collective Contracts Act, to show 
that such sanctions were provoked by a breach of contract from 
the other side.®? 

The Labor Court has upon occasion divided on the question 


31. 4D dom 11/1930. 32. AD dom 20/1935. 
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whether sanctions were in fact the result of a dispute over the 
“correct interpretation” of the contracts. Thus the blockade of 
an employer who refused to pay supplementary wages at piece- 
work rates which a union member believed to be due him, was 
held by the Court to be the use of economic sanctions to force 
through a certain interpretation of the contract between union 
and employer. The minority (the two labor members) ob- 
jected that the contract was perfectly clear concerning payment 
for piecework, and that the employer had obviously not con- 
formed to the specific requirements of its clauses in this re- 
gard.? Whether the view of the dissenters or the majority be 
adopted, however, it would seem clear enough that blockade 
under such circumstances could not have been lawfully resorted 
to, for the reason mentioned in the preceding case. 

When a blockade is resorted to for the settlement of what 
the union regards as a non-jural dispute, on the ground that 
there was no contractual relation between the parties, the Labor 
Court, upon finding that there was a contract, may then go on 
to condemn the blockade as an unlawful attempt to force 
through a certain interpretation of the contract. Counsel for the 
union has sometimes argued, in defense of a blockade of this 
sort, that the alleged contract had only the employer’s signature 
affixed to it, and that it was not, therefore, a collective contract 
within the meaning of the Collective Contracts Act. Accord- 
ingly, the dispute could not properly be regarded as a dispute 
over the interpretation of a contract. But if the proposed agree- 
ment was submitted to the employer in the first instance by the 


33. AD dom 112/1937. Cf. AD dom 33/1937 where a blockade against the 
employer was held to be an unlawful attempt to enforce a “correct interpreta- 
tion” of a closed-shop agreement. The employer and his son had tried to work 
alongside their employees. The union argued that the closed-shop clause was 
so clear that this could not be regarded as a dispute over its interpretation. The 
Court assessed damages against the union for breach of contract, but declined, 
in the absence of a direct plea, to interpret the clause. A use of economic 
sanctions, instead of resort to negotiation and adjudication of the controversy, 
is thus itself a breach which may lead to a jural dispute, quite aside from the 
merits of the case. A similar situation appeared in 4D dom 91/1938, where 
the Court cited 4D dom 45/1932 as a precedent. 
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union, and was then signed by the employer alone, the Court 
has held it to be a binding obligation; and disputes over the 
interpretation of such an instrument could not under the Act be 
made the basis for economic sanctions.*4 

There is sometimes uncertainty as to what the dispute is 
really about. The defendant may attempt to show that the aim 
of a blockade was not to force settlement on some issue which 
could be decided by reference to the contract, but to settle only 
certain issues which lay outside the four walls of the agreement. 
Here the Court must decide on the evidence just what was the 
intent of the defendant in resorting to economic sanctions,®* and 
it evidently feels no restraint in entering upon such questions. 

(2) Pressure in the form of economic sanctions applied for 
the purpose of forcing an outright amendment of an existing 
collective contract is obviously condemned. But there are many 
cases in which the Labor Court has discovered attempts, by such 
means, to bring about an “alteration” in the contract which is 
short of outright amendment. A demand for special considera- 
tion under the terms of the contract is sometimes interpretable 
as an attempt to alter it. The defendant may plead in support of 
its use of sanctions a certain latitudinarian interpretation of one 
of its clauses, which the plaintiff refuses to accept. When dis- 
pute arises over such an interpretation, however, and the de- 
fendant is shown to have used economic sanctions deliberately 
to force upon the other party an interpretation which the Labor 
Court regards as a substantial alteration of the original agree- 
ment, there is liability for damages and nullification of all 
proceedings based upon the condemned alteration. Some ex- 
amples will illustrate the application of this clause of the Act. 

One Karlsson, who with several of his sons owned a contract- 
ing firm, signed a closed-shop agreement with a construction 
workers’ union. Karlsson signed as “The Karlsson Firm,” 
although the firm later registered as “J. Karlsson & Sons,” 
under the company law of Sweden. When four of the sons 


34. AD dom 33/1939. 35. 4D dom 10/1940; 33/1939. 
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started to work on the job, the union ordered its men out, 
blockaded the firm, and demanded that the sons join the union 
and take jobs on the construction work in accordance with union 
rules. The firm sought damages for breach of contract. The 
union argued that it was bound only to withhold sanctions against 
Karlsson alone; but the Labor Court found that inasmuch as 
the firm name need not contain the names of all the partners, 
sanctions were unallowable, and that the blockade was an at- 
tempt to force through an “alteration in the contract.”** Thus 
a collateral issue, if justiciable, may expose a party to suit under 
this clause, if sanctions are unduly resorted to. 

In a collective contract between an employers’ association of 
restaurant owners and the hotel and restaurant union, it was 
provided that the “employer has the right to direct and allocate 
the work, freely to hire, discharge and use personnel regardless 
of whether they are organized or not.” Thereafter the union 
and one of its locals distributed leaflets on the street in front 
of a restaurant owned by a member of the employers’ asso- 
ciation, stating that the “waiters in this restaurant are unor- 
ganized and are therefore enemies of the labor union move- 
ment.” Although the labor judge (the case was heard by a 
court of five instead of seven judges) voted to dismiss the 
proprietor’s suit for damages against the union, on the ground 
that the leaflets were merely informational, the majority held 
that their distribution constituted an unlawful attempt to force 
an alteration of the terms of the contract with respect to the 


36. AD dom 64/1931 and 73/1931. The essential function of a collective 
contract is to regulate the workers’, and not the employer’s, status as a worker 
in the enterprise (4D dom 4/1931); a contract may expressly exclude the 
employer from the right to work as a laborer, but the exclusion clause must be 
clear (AD dom ro1/1932); a closed-shop clause is not by itself a sufficiently 
clear exclusion of the employer (4D dom 33/1937; see note 33 above). This 
rule applies only to proprietorships and partnerships [Aendelsbolag; enkla 
bolag] (AD dom 32/1932; 53/1933; 150/1934); a shareholder in a joint- 
stock company cannot on this ground alone claim a different status, as an 
employee of the company, than that of any other employee (4D dom 80/1933; 
17/1934; 45/19343 89/1935; 75/1936; 21/1936); and the same is true of 
“economic associations” [ekonomiska féreningar] (AD dom 48/1934). 
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hiring of non-union personnel. The union and its local were 
ordered to stop further distribution of the leaflet, and the 
proprietor was awarded damages.*? 

Any qualification of the employers’ implied right to hire and 
discharge at his own discretion must be expressly included in 
the contract. It has been held, accordingly, that in the absence 
of such an express qualification an employer may discharge em- 
ployees without regard to seniority, despite demands of the 
union that the last men taken on should be the first to be given 
notice. A strike or a blockade of the employer to enforce the 
seniority rule in such circumstances was held to be a breach of 
contract by attempting to force through an “alteration” of its 
terms.°® The labor judges, while concurring as to the illegality 
of the blockade in this case, objected to any judicial pronounce- 
ment on the issue in dispute between the parties: the extent of 
the employer’s right to hire and discharge. They preferred to 
reserve this question, which they regarded not a jural but rather 
a non-jural dispute, for settlement by negotiation. The issue 
later became the subject of extensive debate and entered prom- 
inently into the Saltsjébaden conferences. The Basic Agreement 
there drafted would effect a substantial change in the employers’ 
unqualified right to hire and discharge, so that once the Agree- 
ment has been widely ratified the rule of these last two cited 
cases will cease to have practical importance. 

In the spring of 1934, when unemployment was acute, some 
of the syndicalist unions in Stockholm set up so-called codper- 
ative building associations made up of construction workers, 
which undertook independent building contracts. Due to a 
shortage of capital, the worker-owners of these associations 
agreed among themselves to turn their overtime pay back into 
the enterprise, a practice which tended to weaken the union 
wage scale. One Feinberg, a leader of one of these codperatives, 
was blockaded by several of the established building workers’ 
unions when he refused to conclude a closed-shop contract with 


37. 4D dom 46/1932. 38. AD dom 100/1932. 39.AD dom 7159/1933. 
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them. Feinberg, in order to avoid this pressure, joined an em- 
ployers’ association which had an open-shop agreement with the 
unions. In a suit brought on behalf of Feinberg by the em- 
ployers’ association against the unions, which had continued 
the blockade even after he had become a member, the Labor 
Court held that the blockade was an attempt to force an “altera- 
tion” in the contract binding the unions and his association. 

In 1939, the Labor Court summed up this phase of the law 
by declaring that “as we have declared in a number of earlier 
cases, every demand by which it is intended to deprive the other 
party of rights which are secured to him by contract or which 
are due to him in the absence of a contract, and which he has 
not expressly renounced thereby, must be regarded as a proposal 
to alter the contract,” and that the use of economic sanctions 
to effect an adoption of such proposals was prohibited by the 
Collective Contracts Act.*° . 

(3) Sanctions for forcing the acceptance of a proposed con 
tract are disallowed in certain circumstances. 

When a collective contract is about to expire, and one of the 
parties declines to renew, notice to this effect is given whereupon 
negotiation for a new contract usually begins. Thus, before the 
expiry of the old contract, serious differences may arise between 
the parties concerning certain provisions of the new proposed 
agreement. May they legally resort to economic sanctions 
against each other during this period in order to force the 
acceptance of such disputed pending provisions? 

The Labor Court had held such a use of sanctions to be un- 
lawful, even under the older law before the enactment of the 
Collective Contracts Act. Thus an employer who closed down 
his factory when the union demanded higher wages for the new 
proposed contract, was held to have resorted to unlawful pres- 
sure aimed to force the union to withdraw its proposal. The 
shut-down occurred during the last weeks before the old con- 
tract expired. The Labor Court found that business conditions. 


40. 4D dom 73/1939. 
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as the employer alleged, were not the real reason for discharg- 
ing the seven union employees who demanded reinstatement, for 
the employer had rejected the union’s proposal in a letter in 
which he gave as his main reason for discharging them, that 
the union would not agree to a continuance of the old wage 
scale.# Since the disputed contract was never signed, it was 
held that the discharged union members were not entitled to 
reinstatement, once the old contract had expired, but they were 
awarded damages equal to wages lost up to the date of expiry, 
and the union was awarded costs.*? 

The rule thus announced applies as strictly since the adoption 
of the Collective Contracts Act as it did under the pre-existing 
law. But the Court has held that this does not preclude one of 
the parties from demanding negotiations concerning minimum 
wages for a class of workers not covered in their existing con- 
tract. The union of hotel and restaurant workers thus obtained 
a judgment in 1936, which declared that the restaurant em- 
ployers’ association was bound, under its contract with the 
union, to enter into negotiations concerning certain categories of 
workers not covered by the contract, and that if it failed to do 
so, the union was not forbidden by the Act from resorting to 
economic sanctions.*? It would thus seem that the inhibitions of 
Section 4 of the Collective Contracts Act reach only economic 
sanctions used for the purpose of pressing the other party, 
during the term of the contract, to adopt terms in a proposed 
contract which amount to a revision of terms in the existing one. 
Pressure used for other purposes, such as the signing of a 
contract concerning matters not covered by the existing contract, 
is not outlawed. But it must be observed that where the contract 
expressly imposes upon both parties an absolute peace obligation 


41. 4D dom 74/1931. The contract in this case had been signed before the 
adoption of the Collective Contracts Act in 1928, but it was held that §4 of 
the Act, which declares illegal any sanctions undertaken “in order to enforce 
a provision which is to come into operation on the expiration of the [current] 
contract,” states, in fact, the “older law” on the subject. 

42. AD dom 94/1931. Awards were for work under the old contract. 

43. 4D dom 77/1936. 
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in respect of all matters without exception, the economic sanc- 
tions for any purpose whatsoever are precluded until the contract 
expires. 

(4) Sympathetic strikes, lockouts, blockades and secondary 
boycotts are unlawful only when the “primary conflict” is un- 
lawful. The statute provides that economic sanctions of this 
kind cannot lawfully be resorted to “in order to assist others in 
cases in which the latter may not themselves use economic sanc- 
tions.”44 When it cannot be shown, therefore, that the use of 
sanctions in the primary conflict is unlawful by the standards 
which have been discussed above, it must be assumed that no 
breach is committed in* lending aid and comfort to the ad- 
versaries in that struggle. Care must be taken, of course, not 
to indulge in such action when the victim of sympathetic sanc- 
tions can produce evidence of any contractual obligation on the 
part of sympathizers which binds them to preserve a peaceable 
relation with him;*® but he has no ground for action merely 
because he is a suffering innocent bystander. 

It is lawful, for example, for a union to declare a secondary 
boycott against an employer who refuses to sign a proposed 
contract with an affiliated union so long as no contractual obliga- 
tions bar the way. Similarly, employers may, by combined 
pressure through sympathetic lockouts, force a union to come to 
terms. It is true that in recent years the extensive use of 
sympathetic sanctions has not been a matter of great public con- 
cern, but this is due less to the inhibitions of statutory law than 
to the expansion of the collective contract system, and the self- 
restraint of the adversaries in view of economic and international 
crises. Sympathetic measures inevitably bring into the conflict 
unions and employers who have no immediate quarrel with each 
other, and it has been the subject of extensive official inquiry 
whether stringent statutory limitations ought to be set against 
this kind of industrial warfare. Here, especially, the rights 


44. Collective Contracts Act (1928) §4(4). 
45. AD dom 73/1939. See the section following in this chapter. 
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of neutral third parties have been much emphasized. But aside 
from the bristling technical difficulties of drafting suitable 
statutes restricting such disputes, there has always arisen the 
insuperable opposition of both the organized employers and the 
unions, which are quite unwilling to allow this powerful means 
of economic pressure to slip from their hands. 

Certain limitations on secondary sanctions which do not appear 
-on the surface have been pointed out by the Labor Court. In 
jurisdictional disputes, for example, a secondary strike or boy- 
cott has been held unlawful if the employer has a contractual 
right to require his union employees to do the type of work 
about which the dispute arises.*® Accordingly, if any of these 
employees walk out of the blockaded shop or if they refuse to 
perform the work which the blockading union demands for its 
own members, the employer can get an order from the Labor 
Court requiring such employees to return to work and to carry 
out their contractual obligation.*7 In cases of this kind, the 
Court must decide whether the contract requires the employee 
to perform the disputed work, and the judges are not infre- 
quently in disagreement on this point. The issue generally arises 
over work which is “closely related” to the kind of work called 
for explicitly in the contract, and the Court inclines to a broad 
construction of what constitutes a “close relationship.” 


3. The Right to Organize and Bargain Collectively 


A statutory obligation to abstain from the use of sanctions, 
quite aside from any contractual promises, arises from the Col- 
lective Bargaining Act of 1936, which is treated in another chap- 
ter.4™ The nature of the rights of association and negotiation 
of one side which the other is bound by statute to respect, is 
there discussed. We consider here only the extent to which this 
statutory obligation precludes sanctions which encroach upon a 
person’s right to associate and bargain collectively. 


46. AD dom 99/1932; 85/1933. 47. AD dom 59/1934; 122/1934. 
47a. See Chapter 14. y 
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Under the Collective Contracts Act of 1928, the Court is 
interested in individual economic sanctions only in so far as they 
expose an association to liability for breach of collective contract, 
since collectivities and not individuals are the responsible signa- 
tories of such contracts. The Act grants no right to recover for 
sanctions used by individuals who had no rights or obligations 
under a collective contract. It was aimed primarily at respon- 
sibility for collective economic sanctions. The Collective Bar- 
gaining Act of 1936, on the contrary, would seem to grant such 
a right to recover irrespective of any associational responsibility 
through a collective contract. An employer, for example, who 
discharges an employee; ostensibly for incompetence, but ac- 
tually because he is a union organizer, is liable for damages to 
the worker. Such a discharge is an attack upon his “right of 
association” and therefore an unlawful use of sanctions. 

In applying the Act of 1936, however, the Labor Court has 
found difficulties in the statutory phraseology when it came to 
defining the nature of individual economic sanctions. The 
statute did not define them, nor did it even mention the word 
“sanctions” (stridsatgiérder), as the Collective Contracts Act 
had done. The Court has assumed that such measures as the 
discharge of an employee do constitute ground for recovery, but 
only if the evidence proves that the intent was to encroach upon 
the worker’s right to organize and bargain collectively. The 
Court has held that it is not enough to show that the employer 
discharged a man in a vengeful spirit because of bad personal 
relations betwen the two*® and indeed it has been very difficult 
to make out a case by which an employer can be held liable 
at all. 

In this respect the Swedish law is far less effective in promot- 
ing the cause of unionism in the face of employer hostility than 
the National Labor Relations Act in the United States. One 
reason for this is that the question of allowable sanctions has 
been dealt with by the Swedish Labor Court mainly within the 
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INDUSTRIAL WARFARE 267 


bounds of collective contracts rather than in situations where 
there was no contract. There is no administrative agency com- 
parable with our National Labor Relations Board, competent to 
enforce the policy of the collective bargaining process where 
employers refuse to deal with unions. Until the statute of 1936 
became effective, the Labor Court was not concerned with 
struggles of the latter sort unless it could be shown that the 
employer was somehow under a contractual obligation, pre- 
viously assumed either by himself or by an employers’ associa- 
tion of which he was a member, to recognize the union and deal 
with it on matters laid down in the contract itself. But in cases 
of this kind, which have been considered earlier in this chapter, 
the use of sanctions by the employer was of interest to the Court 
only because of his existing obligation to the union, whereas in 
cases arising under the statute of 1936 the Court must pre- 
sumably consider the employer’s obligation to individuals who 
are striving to found a union for the purpose of negotiating a 
contract. The Court has thus been thrust into a relatively new 
field of labor law, and as a result, has moved cautiously in find- 
ing tortious action in circumstances where no contractual rela- 
tionship prevails. The statute of 1936, as originally enacted, 
had neither a definition of the “right of association” nor of 
what constituted an encroachment of that right. It had the 
further defect of granting to the union, whose members might 
suffer an encroachment of their right to organize, no aoe to 
sue on behalf of these members. 

As a result of these defects, which the Court had occasion to 
expose in a number of cases, the matter was searchingly investi- 
gated by a special commission, and an amendment of the Act 
was adopted on May 3, 1940. A union may now sue on behalf 
of its members, and those economic sanctions which constitute 
a violation of the right of association are clearly described. It 
is too early to say what the judicial effect of these amendments 
will be. Certain it is that before amendment, the statute gave 
little relief to those who suffered sanctions used by employers 
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against union organizers and clerical workers. Their attempts 
to get recognition were met by covert attacks upon unionism 
which were well nigh impossible to prove in a court of law. 


IV. Tue Peace OB LiGaTION oF ASSOCIATIONS 


The associations are built by statutory law as well as custom 
into the social structure by which labor peace is preserved. This 
does not mean that the associations of workers and employers 
are officialized. They remain private, voluntary associations 
wholly governed by their own elected officers, who are chosen 
without state interference. Nevertheless the Collective Con- 
tracts Act devolves upon them a degree of responsibility for 
keeping the peace. When an association is bound by a collective 
contract, an obligation rests upon it, not only to refrain from the 
unlawful use of economic sanctions on its own account, but also 
to endeavor to prevent its members from doing so. It must not 
render any assistance to constituent members, whether indi- 
viduals or associations, which undertake unlawful sanctions. It 
is bound by law, moreover, to try to stop unlawful action, once 
it has begun. The Labor Court on numerous occasions has 
ordered particular associations to do their duty under this section 
of the Act, and it has also awarded damages to the other side 
for failure to carry out this peace obligation by adequate control 
over its constituents. 

Even an association which has no contract may be liable under 
this rule. In the Mélndal case*® in 1932, the Labor Court 
ordered a federation of syndicalist unions to stop payments out 
of the federation’s “war chest” to one of its locals which was 
blockading and striking against an employer, even though there 
was no contract between either the federation or its local, and 
the employer. In this case, the local had previously admitted as 
members certain workers in the employer’s factory who had 
withdrawn from another union. The latter union was bound by 
contract, however, not to use economic sanctions against the 
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employer, and the workers in question had not yet withdrawn 
from this union to join the syndicalist group, when the contract 
was signed. When the strike and blockade were declared by the 
syndicalists, this contract was still in force. By virtue of the 
clause in the Collective Contracts Act which provides that “if a 
member leaves the (contracting) association, he shall not cease 
on that account to be bound by the contract,” it was held that 
the new members could not lawfully strike, nor could the 
syndicalist federation lawfully aid and abet such a strike. Dam- 
ages of 7,800 crowns were awarded the employer, two thirds of 
which were assessed upon the syndicalist federation and one 
third upon its local. The decision in this case gave notice to 
unions that they must scan their membership lists for ex- 
members of any other association who were still bound, even 
after withdrawing membership therefrom, by the obligations of 
existing contracts of which the latter association was signatory. 

The rule of this case seemed harsh to many. But it was a 
logical working out of the collective contract system. Autonomy 
and freedom of action in the use of economic sanctions is thus 
balanced by the dual obligation of an association bound by con- 
tract not to aid its members in unlawful sanctions, and to try to 
prevent them from resorting to, or continuing with, such sanc- 
tions. It will be observed that the Court did not hold in this 
case that a contracting union was responsible for the action of 
its members in breach of contractual obligations. On the con- 
trary, the contracting union (from which the offending mem- 
bers had withdrawn before they joined the syndicalist group) 
was not the party defendant in this case. The charge against 
the defendant union here—a union which was not bound by any 
contract with plaintiff—was that it had violated the statutory 
obligation to “seek to prevent” its members from committing 
unlawful actions, and that it had further violated the statutory 
obligation not to render assistance to any member who was in 
turn bound by contract not to commit unlawful actions. An asso- 
ciation, therefore, must neither act officially to aid a member in 
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unlawful action, nor fail to “seek to prevent” the member from 
doing so. Nor, finally, must it fail to “seek to cause” such a 
member to desist from unlawful actions already begun. 

When the Collective Contracts Act was in bill form, ZO had 
objected that the formulae “seek to prevent” and “seek to 
cause” were altogether too vague. What must an association do 
to fulfill these requirements? The bill set no ascertainable stand- 
ard of conduct. The minister who brought in the bill answered 
that it was neither desirable nor possible to specify the criteria 
more particularly. Whether an association has in fact fulfilled 
the statutory requirement in any case must be determined in the 
light of the special circumstances. In some situations, an asso- 
ciation might need merely to remain aloof from the conflict; in 
others, it might be expected to punish its members in accordance 
with the association’s own rules and regulations. 

In practice, the Labor Court has sometimes had difficulty, 
especially in cases of “secret sanctions,” in applying these clauses. 
But it is essentially a matter of weighing the evidence. With 
the direct, informal and integral methods of inquiry which the 
Court has adopted, the question whether an employers’ asso- 
ciation or a union has seriously undertaken to live up to its peace 
obligations under the Act usually is answerable with a fair de- 
gree of certainty.5° Positive proof of affirmative action which 
leads to the unlawful use of sanctions is not always necessary, 
for inasmuch as an organization is bound to “seek to prevent” 
such sanctions, failure to prove that such an effort has been made 
may lead the Court to condemn the negligent organization. 

In one case, the Court in pointing out that officers of the de- 
fendant union had been present during an allegedly unlawful 
demonstration and that the union had shown no signs of trying 
to stop it, held the union liable.54 A similar fault of inaction 
was condemned in 1937 when a union did nothing to prevent 
the successive walking-out of its members, one at a time. This 


50. 4D dom 44/19323 85/1932; 61/1934; 62/1934; 182/1934. 
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was as unlawful as leaving all at once in an openly proclaimed 
strike.5? ; 

Whether the employer whose plant is struck actually suffers 
any economic loss thereby, is not determinative of the actual 
liability of the union authorizing the strike. Thus a union which 
advised its members to discontinue work until the union had 
reached a settlement with the employer concerning piecework 
rates, was held liable to pay damages for breach of contract, not 
to the employer, but to the employer’s association, with which 
the union had signed a collective contract.5* The weight of 
damages in cases of this kind, where the workers follow orders 
from above, may depend upon the grounds upon which such 
an order was based. For example, in a jurisdictional dispute 
between two craft unions, some workers refused to do a certain 
piece of work because of instructions contained in a circular sent 
out by the secretariat of ZO defining the jurisdictional line. 
Although the collective contract governing the dispute post-dated 
the circular by about six years, and clearly set up another norm 
which the Court held to be binding upon the workers, they were 
merely ordered to resume work according to the contractual 
obligation, and damages were not assessed against the union, 
since the secretariat’s circular was found to be in conformity with 
“wide-spread practice.” The judgment was unanimous.®* In 
cases of this kind, it is obvious that the special competence of 
the judges in labor problems greatly facilitates an equitable 
solution. 

When the question arises whether a dispute is justiciable or 
not—whether, that is to say, it is a jural dispute (in which case 
economic sanctions may not lawfully be used) or non-jural 
(when they are allowable)—the Labor Court has held in a 
number of cases that until the question has finally been ad- 
judicated, regardless of the ultimate judgment of the Court one 
way or the other, the use of economic sanctions is generally not 


52. AD dom 93/1937. This was a “veiled strike.” 
53. 4D dom 110/1936. 54. 4D dom 2/1936. 
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allowable.°> A conditional period of peace is thus imposed upon 
both parties, even though it may finally be decided that a strike 
or a lockout could have been called with impunity during this 
period. One result of this rule is that a party which has exer- 
cised self-restraint during the conditional period, only to learn 
from the Court later on that hostilities could lawfully have been 
commenced, is deprived, in the interim, of bargaining power 
which might have been to its material advantage. This is a 
burden of inconvenience that contracting parties must neces- 
sarily bear in the broader interests of labor peace which the 
Collective Contracts Act was intended to promote. 

But this obligation to’refrain from the use of sanctions while 
their legality is still in doubt, is not without certain limits. The 
Court has held that “an erroneous appeal to the terms of a 
collective contract even when made in good faith and even 
though it may involve no demonstrable economic loss [to the 
other side], may . . . expose [the party which appeals to the 
contract erroneously] to liability for damages because of en- 
croachment upon the legal interests of the opposite party,” and 
that situations are apt to arise also in which a person might, by 
insisting upon an erroneous interpretation of the contract, “bring 
about by legal means such an encroachment upon rights that the 
other party will be bound to keep the peace longer than he 
would otherwise have done.”®® 

Such were the circumstances in the Sulfite Company case at 
Gota5? in 1936. The company belonged to an employers’ asso- 
ciation which had a contract with a union, members of which 
were employed by the company. The contract provided that 
piecework rates might be cancelled on due notice during the 
life of the agreement on account of technological changes in the 
industry, and that negotiations were thereupon to be held be- 
tween the parties over a new schedule for piecework. The com- 
pany gave due notice of cancellation and brief negotiations were 


55.C£. AD dom 87/1933; 20/1935; 26/1936. 
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held on the following day, but without reaching any agreement. 
The company issued a new schedule unilaterally prescribing 
lower wages. The union gave notice that after the lapse of 
one week, as required by law, it would strike in protest. Im- 
mediately after this notice was given, the company, perhaps 
realizing that a strike could be regarded as lawful so long as it 
hinged only on the dispute over a new schedule, insisted that 
the strike would be unlawful on still other grounds, namely, 
that the new piecework schedule was authorized by the vague 
contours of another clause in the existing contract. Thus in- 
hibited by law from using economic sanctions so long as one of 
the parties had insisted that a jural dispute had arisen, the union 
first brought suit against the company and the employers’ asso- 
ciation, asking for the enforcement of the old schedule and dam- 
ages for breach of contract in having suspended the old schedule 
by unilateral action. The Labor Court disallowed this claim, 
since the old schedule had been duly cancelled according to the 
terms of the agreement and could no longer be considered bind- 
ing. But the union then found itself at once disadvantaged by 
the new and lower schedule, and precluded from striking be- 
cause of the company’s insistence upon a contractual right to 
issue the new schedule unilaterally. For the company’s in- 
sistence upon this latter point brought into operation the rule 
that whenever a dispute arises under a contract concerning the 
allowability of sanctions, none must be resorted to until the 
controversy has been adjudicated, regardless of the ultimate de- 
cision. The union, determined to avoid the new schedule, again 
sued, arguing that the issuance of new rates under the guise of 
a schedule revision allegedly authorized by the contract, was 
tantamount to the use of sanctions against the union in the 
dispute over a new wage scale for piecework. 

The union regarded this as a purely non-jural dispute. It 
was, in other words, an attempt to stall off the union and to 
disarm it in a fair fight, by pleading unsubstantial grounds for 
a jural dispute. The union again asked for the enforcement of 
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the old schedule and compensatory back wages, as well as 
damages for breach of contract. 

Again the Labor Court declined to regard the old schedule as 
still binding, since it had been duly cancelled, according to the 
terms of the contract. But that being so, the dispute over piece- 
work rates was now clearly a,non-jural dispute. The Court thus 
found that the company had no contractual authority to prescribe 
new piecework rates unilaterally, and that in doing so it was 
acting as a party to a dispute over non-legal interests and not 
contractual rights. The union had thus been deprived of a 
rightful use of sanctions. As to damages due the union the 
Court observed that: 

Tf one party cannot, without risk of damages for liability, resort 
to economic sanctions even though its interpretation of the collective 
contract is later found to be the correct one, it is reasonable to con- 
clude that the other party cannot through its interpretation of the 
collective contract, bind the first party to keep the peace without a 
corresponding liability for damages in case [the latter] interpretation 
is erroneous.°® 


For having been held to a non-existent peace obligation beyond 
the time called for in the contract, the union was granted dam- 
ages of 2000 crowns, and the company was called upon to share 
the burden of payment equally with the employers’ association. 
This opinion was concurred in by only three judges: the 
chairman and the two other neutral members of the Court. The 
employers’ representatives held to the view that this was a jural 
dispute, inasmuch as it raised the question whether the matter 
at controversy was regulated by the contract or not—a contro- 
versy in which according to the Collective Contracts Act no 
economic sanctions may be used—and denied that the union had 
a right to strike; they declared that the ultimate decision of the 
Court that the matter was not so regulated did not relieve the 
union from the obligation to keep the peace so long as the ques- 
tion was unsettled. They referred to the Minister’s report at 
58. Ibid. 
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the time of the passage of the Act in support of the general rule 
that both parties must bear the inconveniences of temporary 
immobilization, so far as economic sanctions are concerned, in 
the interests of labor peace. Thus they would admit of no 
limitation on the rule of conditional peace. The labor represen- 
tatives agreed with the Court’s opinion that damages were pay- 
able by the company, but they were of the opinion that the 
company was further liable for payment of back wages equal to 
the difference between the old and the new schedules for piece- 
work. 
ae ee ae ae 

In sum, it may safely be said that of the two broad types of 
legal limitation upon the weapons of industrial warfare, the 
rules of civil law are of far greater practical importance than 
those of the criminal law. Within the field of civil limitations, 
moreover, the remedies for breach of collective contract consti- 
tute the chief means of holding economic sanctions in check. 
Since the limitations upon the use of such tactics are self-imposed 
by numerous voluntary agreements, it must be concluded that 
industrial peace in Sweden arises mainly from compact; it is 
not commanded by the sovereign first and last. The difference 
is important. It means that the men of the labor market on 
both sides participate directly in the creation of the orderly 
processes by which industrial warfare is minimized. Their con- 
tracts are not forced upon them by the State; and even though 
there rests upon them a statutory obligation to preserve the 
peace prescribed by contract, the enforcement of that obligation 
is carried out, in the end, by a judicial tribunal upon which 
they have their own representatives. Thus, in the making as 
well as in the execution of the peace obligation, the parties 
become integral elements in a process of functional government, 
or government (public and private) by functional groups. That 
this system leaves open the possibility of much intramural 
struggle is undeniable. But it is well understood, at least in 
Sweden, that to abolish this allowable area of economic conflict 
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would fatally dissolve the foundations of autonomy. And the 
autonomy of the group is vitally linked up with freedom of 
association and freedom of contract. 

With the advent of war in 1939 came the most critical period 
of the collective contract system in Sweden. As the war 
deepened, it became more and more evident that the expansion 
of the Third Reich constituted a threat to the whole structure 
upon which that system was based. It was clear both to the 
employers’ federations and the unions that totalitarian eco- 
nomics, if it invaded Scandinavia, could sooner or later spell 
the doom of associational autonomy. The crisis had therefore 
to be met not merely with closer collaboration between the or- 
ganizations of the labor market for the purpose of assuring pro- 
duction adequate for the needs of the nation, but above all with 
a codperative spirit which would forestall the ever latent de- 
mand for state intervention in order that labor peace and 
national unity be preserved. It has already been shown how 
these organizations in 1939 and 1940 met and overcame the 
special difficulties which arose in the renewal of expiring collec- 
tive contracts when living costs began to rise. The adjustment 
of wages to new price levels has not fully compensated the 
workers. Yet no anti-strike legislation has been adopted (as of 
Dec. 1941), and no strikes of any significance have been called. 
The limits of industrial warfare have thus been tightened, but 
without legislative command. Whether this is the result of 
self-discipline or the product of informal pressures, the fact 
remains that the legal framework within which the collective 
bargaining process operates stands exactly as it did before the 
war broke out. 


CHAPTER FOURTEEN 


The Right of Association 


IN AMERICAN practice, the “right to organize” refers to the 
worker’s right to join a labor union. In Sweden, the term 
férenmgsratt means practically the same thing; but in a strict 
legal sense it is understood to include also the employer’s right 
to join an employers’ association. In other words, the right of 
labor to organize rests upon precisely the same legal ground as 
the right of the employers to act collectively in the defense of 
employers’ interests. Therefore, in speaking of the “right to 
organize,” as applied to labor, it is necessary to bear in mind 
that this is but half of the ground covered by the term: fére- 
ningsratt. For this reason, it seems appropriate to translate that 
term literally as the right of association in order to avoid the 
connotations of our more limited phrase: the right to organize. 
Such a translation not only directs attention to the dual force 
of this concept of Swedish law, but also emphasizes a fact which 
is often overlooked, that the right to organize is closely related 
to the broad issue of freedom of association. 

The immediate sources of this right of association in Sweden 
are to be found in two types of legal formulae: (1) in the so- 
called “association clauses’? in collective labor agreements be- 
tween employers, or employers’ associations, and labor unions, 


1. The “association clause” ( foreningsklausul) generally takes the follow- 
ing form: “Féreningsratten skall 4 émse sidor lamnas okrank?”? (The right of 
association shall remain inviolate on both sides). A similar clause was included 
in one of the earliest collective agreements between what is now the largest 
employers’ association (Verkstadsféreningen) and four of the largest labor 
unions, November 9, 1905; G. Styrman, Verkstadsféreningen [Stockholm, 


1937], P- 344. 
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in which agreements, for many years, there has usually been 
stipulated a mutual obligation to respect the right of association; 
and (2) since 1936, in the statutory provision of that year that 
“the right of association shall remain inviolate.”? Thus the right 
of association may be based explicitly upon either contractual 
obligation or statutory command. It is evident, however, from 
the wording of these formulae, whether contractual or statutory, 
that the right is presumed to be an anterior one which is con- 
firmed, and not created by them. Actually, there is no legal 
remedy for the protection of the right of association when it 
cannot be shown that either a contractual obligation exists or 
the statute applies. Yet it is commonly regarded as a funda- 
mental right rooted in constitutional law as well as strengthened 
by use and wont. 


J. CoNnsTITUTIONAL AND Historica Bases 


The right of association in general is recognized in Sweden 
as a “self-evident right of the citizen.”? It is one of those im- 
portant corollary rights which are presumed to flow from the 
doctrine of personal liberty in a régime of law. It is comparable 
with the Anglo-Saxon concept of the freeman’s right to protec- 
tion against governmental deprivation of “liberty . . . without 
due process of law.” In Regeringsformen of 1809, one of the 
constitutional laws of Sweden, there is the declaration that it is 
“the duty of the King to support and promote truth and justice, 
to prevent and prohibit iniquity and injustice, and to destroy no 
man’s life, honor, personal freedom or welfare, nor let it be 
destroyed, unless he has been tried and condemned by law. . . .”4 


2. “Foreningsratten skall lémnas okrinkt.? Lag om forenings- och férhand- 
lingsratt, §5, dem 11 september 1936, Svensk Férfattningssamling 1936 ur 506. 
This law “on the right of association and of negotiation” will hereafter be 
referred to as the Collective Bargaining Act or the Act of 1936. 

3. Dahlberg & Tingsten, Svensk Politisk Uppslagsbok [Stockholm, 1937], 
p- 136. 

4. Regeringsformen, §16. The protection of this clause extends to foreigners 
in Sweden as well as to citizens; R. Malmgren, Sveriges Grundlagar [Stock- 
holm, 1937], p. 29. But it affords no such judicial protection against legisla- 
tive encroachments an civil rights as do our due process clauses. Swedish courts 
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There is no explicit protection of freedom of association as such, 
but it is a protection which may fairly be inferred,** not only 
from textual grounds, but from historical perspective as well. 
There is an obvious contrast between the absolutist doctrine of 
totalitarian states, where private associations linger on precar- 
iously, if at all, only at the sufferance of the sovereign, and the 
long-standing Swedish tradition of self-government, not only 
on geographical but also on functional lines.6 The vigor and 
variety of voluntary associations in Sweden, as in other liberal 
countries, is perhaps a natural consequence of the principle of 
limited government: that the state shall undertake to direct and 
organize but a fractional part of societal activities. It is not 
merely that these associations depend for their autonomy upon 
some words in a basic document for protection against the power 
of the State, which might otherwise strike them down at any 
moment. Where the function of government is limited, and 
makes no pretense of organizing all possible interests within the 
State in totalitarian fashion, it is inevitable that useful associa- 
tions will spring up spontaneously within many sectors of society. 

It is true that the guaranty in Regeringsformen is one which 
belongs to the category of public law. It is a protection against 
abuse of State power and not against encroachments from other 
directions, whereas the right of association, as we are considering 


probably have the authority, but not the duty, to declare legislative acts un- 
constitutional; but the power is not exercised, and there is no established 
institution of judicial review. For the debate over judicial review in Sweden, 
consult Sundberg, “Domstolarna och grundlagsstridiga lagar,” Statsvetenskaplig 
Tidskrift [Lund, 1930], pp. 363-384, 521-522, and Myrberg, Om statstjdn- 
steméns oavsittlighet [Uppsala, 1930], pp. 137-215. 

4a. A Royal Commission appointed in 1938 reported in 1941 a proposed 
amendment to Regeringsformen, §16, explicitly protecting (1) the citizen’s 
right to freedom of religion, speech, press, assembly and association; (2) 
property rights and personal freedom, freedom of enterprise, and the right 
to social aid in accordance with law; and (3) freedom of private corre- 
spondence. 

5. The Estates were not displaced by modern parliamentary representation 
until 1865-1866. See N. Herlitz, Sweden: A Modern Democracy with Ancient 
Foundations [Minneapolis, 1939]. Self-government had long been established, 
not only within the Estates, but the parishes and local communities as well. 
Cf. Herlitz et al., Sjalustyrelsen i svenskt'samhdallsliv [Stockholm, 1934]. 
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it here, is a private-law right.* Still, Swedish jurists do not 
regard the constitutional guaranty as irrelevant to the discussion 
of this right,’ and the connection is perhaps more intimate than 
has been admitted in their commentaries. Technically, labor 
unions and employers’ associations are not public but private 
bodies, and therefore their powers and responsibilities are mat- 
ters of private law. But when associations have grown to such 
size that they can reasonably claim to represent major sectors 
of the population, and have acquired vast powers, not only over 
their members, but vis-d-vis each other, and have moreover 
assumed increasing responsibilities of a quasi-governmental char- 
acter, one may well doubt that their status as purely private 
organizations will always remain unquestioned. It is worthy of 
remark that the language of Regeringsformen embraces more 
than a mere negative duty of the State to refrain from official 
encroachment of personal liberty; the government is enjoined 
not to “let it be destroyed.” Whether this means that the 
government is obligated to legislate for the positive promotion 
of freedom of association is not clear. The statutory command 
of 1936 that “the right of association shall remain inviolate” 
amounts in fact to such positive promotion of freedom of asso- 
ciation among employers and employees, and in practice it 
means that the employer cannot lawfully prevent his employees 
from joining and enjoying the advantages of labor unions. The 
statute is not regarded as legislation in pursuance of Section 16 
of Regeringsformen, and has been specifically declared by the 
Labor Court to belong within the category of private law.8 But 
it 1s obvious that in the relation between State and association, 


6. AD dom 73/1937. See p. 284 below. 

7. Cf. Lagsutskottet: utlatande (1902) nr 60 and (1904) mr 40; also SOU 
1933: 36. Utredning angdende tredje mans ratt till neutralitet i arbetskon- 
flikter, p. 46; and SOU 1935: 59. Beténkande med férslag till lag om fére- 
nings- och férhandlingsraétt (Stockholm, 1939), p. 533 compare N. Holmstrém, 
Férenings- och férhandlingsrétt 4 arbetsmarknaden (Stockholm, 1936], p. 25. 
The assumption seems to be that there is a fundamental right of association as 
against the State on the one hand, and private encroachment on the other, but 
this distinction is not usually made. 

8. AD dom 73/1937. 
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the function of the State, as protector of freedom of association, 
is not exhausted when the State restrains its own oppressive 
power over private groups. It logically extends to the positive 
exercise of governmental power in order to hinder encroach- 
ments upon freedom of association from private sources. The 
policy of the statute of 1936 at least complements this funda- 
mental doctrine of Swedish constitutional law, and confirms a 
principle which has a venerable history. 

Even when due weight has been given to constitutional prin- 
ciple, however, it is an inescapable fact that the essential basis 
of the present right of association, so far as it affects employer 
associations and labor unions, is to be sought elsewhere. Con- 
stitutional principle did not prevent the persistence, until well 
toward the end of the nineteenth century, of extremely restric- 
tive social institutions and laws which made labor unions im- 
possible. Industrialism came late to Sweden;® the older prin- 
ciple of status combined with the guild system worked against 
any incipient labor movement. Labor combinations were re- 
garded as conspiratorial, and any such weapon as the strike was 
precluded so long as a worker without regular employment 
might be imprisoned for vagrancy.?° Only at the end of the 
century had economic liberalism so undermined the paternalistic 
system of an earlier day that laborers enjoyed sufficient liberty 
of action to organize themselves for purposes of self-help. Like 
their employers, they were opposed to legislation which set 
rigorous limits to their own economic activities, and the result 


g. Compare Chapter 3 above. The guild system was abolished by the decrees 
of 1846 and 1864. See A. Montgomery, The Rise of Modern Industry in 
Sweden [London, 1939]. 

10. Until 1846 workers in “factories and manufactures” (which did not in- 
clude the iron works, in which, however, an extremely paternalistic system 
precluded unionism) were prohibited from taking any concerted action in the 
matter of wages; in that year the ban on labor organizations, originally pro- 
nounced by the ordinance of 1770, was lifted. But it was not until 1885 that 
the status of “fdrsvarsléshet? was finally abolished. Anyone who had not “Jaga 
férsvar was presumed to be without a protector and a virtual outcast, a 
situation which any striker or unemployed worker was apt to find himself in 
and which might lead to imprisonment. In 1885 there were 4,131 prosecutions 
for férsvarsléshet and vagrancy; SOU 1931: 20 (Stockholm, 1931), p. 12. 
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was that, when the twentieth century dawned, a substantial num- 
ber of industrial workers had won the right to organize. They 
had won it, of course, by their own efforts largely, and it is true 
to say that the present right of association has a solid empirical 
foundation in decades of hard struggle. But the gradual dissolu- 
tion of the pre-industrial social system under the impetus of 
laissez faire—pressed quite as earnestly by industrial employers 
as by liberal leaders of the working class—was certainly a neces- 
sary condition of the rise of labor unionism. So we must assume 
that the right of association, as it is known today, is a right 
which has its roots in economic liberalism. This is further 
underlined by the circumstance that the employers, when they 
were faced with the rise of labor combinations, did not oppose 
them with oppressive anti-labor legislation, but with counter- 
associations of their own, voluntarily organized without govern- 
mental aid. It is of the utmost importance, in view of the 
prevailing system of governing the labor market in Sweden, to 
observe that the associations upon which that system is built are 
self-made, and not state-created. The rights which they now 
assert, such as the right of association on the side of labor and 
the right of management and the open shop on the side of the 
employers, are rights which they have won by a species of civil 
warfare in the economic realm. Now that a high degree of 
stability has been achieved in the relations between employer 
and employee, this turbulent background is apt to be forgotten 
or ignored by superficial observers of the Swedish system. It is 
an oversight which not only implies historical inaccuracy but a 
failure to notice that the weapons with which this warfare has 
been carried on—the strike, the lockout, the blockade and the 
boycott—are by no means obsolete, but stand in readiness for 
use when the occasion demands it. 


II. PosirivE anp NEGATIVE SIDEs 


The right of association includes the right to joim an asso- 
ciation of employers or employees, but not the right to remain 
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unorgamzed. This limitation means in practice that the em- 
ployee can claim protection as against encroachments on his 
right of association from the side of the employer, but not from 
the side of a labor union.11 If the employer tries to keep him 
from joining a union, there is patent violation of his right of 
association. If a union tries to force him to join, by virtue of a 
closed-shop agreement which the employer has been compelled 
to sign, there is no such violation at all. These two phases of 
the right of association are referred to in Swedish literature as the 
“positive” and the “negative” sides.1* It is now established 
that it is only the positive side—the right to join an association 
and to take advantage of its facilities—which the “association 
clauses” in the collective agreements and the statute of 1936 
cover, and not the negative side, or the right to stay outside any 
association. 

When the above limitations of the concept have been made 
clear, one is still far from a definition. The right of association, 
prior to 1940, had never received legislative definition, nor do 
the collective agreements define it. The reason for this hiatus in 
the law, as the Labor Court has observed,'* is that during the 
debates upon the Act of 1936 no agreement could be reached 
as to a definition. Accordingly, it has been left to the Court to 
interpret the law without precise guidance, other than that avail- 
able in the expositions'* of the bill in the reports which accom- 


11. As a, contractual right, this follows from the fact that collective agree- 
ments are made between unions and employers only, and not between unions 
and their members. The statutory right arises only in the “relations between 
employers and employees.” Lag om férenings- och férhandlingsratt (1936), 
§1. 

12.N. Holmstrém, Férenings- och férhandlingsratt a arbetsmarknaden 
[Stockholm, 1936], p. 25; see also SOU 1935: 59. Betankande med forslag 
till lag om férenings- och férhandlingsratt (Stockholm, 1935), p. 116. 

13. AD dom 73/1937. 

14. The exposition [motivering] of a statute is often relied upon by courts 
in determining its judicial application. Government bills are generally based 
on the report of a special commission of experts, containing, among other 
things, a draft of the proposed legislation in detail and an equally detailed 
exposition. After this report has been referred to various bodies, such as 
administrative offices and boards and private associations, a bill is prepared and 
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panied it. Referring to these expositions, the Court has observed 
that the law was intended to embody substantially the same 
right as that covered in the collective agreements and established 
according to “general principles of law.” The opinion continues: 


It has thus been left to the Labor Court to judge what the [new 
statutory clause protecting the right of association] may be regarded 
as including, guided by the general principles of law which have been 
developed in this field. 

The concept of the right of association or freedom of association 
is often compared with such concepts as freedom of thought and 
freedom of speech, and is thus used in the public law sense in that 
there is hereby indicated_a general right of citizens to combine into 
groups for various purposes without hindrance from the side of the 
state. But there is no question here of the right of association from 
the point of view of public law, but only of the right of association 
in the private law sense. As to this—dquite aside from what is included 
in the Act of 1936—it may be said, first, that a person, in his legal 
relations with others, can, without legal liability, let his actions be 
determined by whether or not these persons belong to a certain asso- 
ciation; and secondly, that influencing another to join an association 
is permitted so long as the measures resorted to are not forbidden by 
law. The most usual form of pressure, namely, economic sanctions 
[ekonomiska stridsdétgarder| is not included within such forbidden 
measures.?5 . 


referred to the Council on Law (composed of three members of the Supreme 
Court and one from the Supreme Administrative Court), after which it is 
introduced into the Riksdag, accompanied by the Minister’s exposition (a 
second exposition, in addition to the experts’ report and the declarations 
[vttrande] of boards and associations to which the draft was remitted). In 
the Riksdag it is referred to the appropriate parliamentary committee, and is 
then reported, often with important amendments, and the committee adds its 
own exposition of the bill and the amendments. If the bill has been accepted 
without amendments, the King’s approval is evident from the fact that it was 
introduced by the Government; if amendments have been made, it is regarded 
as a new bill, originating with the Riksdag and presented to the King for his 
sanction. In both cases the bill is promulgated by the King. Thus there are 
three types of moftivering as well as yttrande of various interested parties, 
which may contribute to the interpretation of the statute. 
15. 4D dom 73/1937. 
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With this as a point of departure, the Court has attempted to 
decide the cases which have been brought before it without legis- 
lating judicially. But, as the cases to be discussed below illus- 
trate, the real effect of the statute has been something more 
than a mere legislative confirmation of established principles of 
law in the field. This result has appeared most clearly in those 
cases where the closed-shop clause has occurred in the collective 
agreement, and has had to be interpreted in the light of the 
new statutory provision. 

The “general principles of law” which had already been 
established in the field were certainly those principles worked 
out by practice during the years when the workers and the 
employers were struggling to win recognition of their respective 
interests by the other side. The establishment of two such types 
of interests as “rights,” in particular, need to be noted here: the 
right of the workers to organize on the one hand, and the right 
of the employers to have a free hand in management on the 
other. The latter right was understood to include the right of 
the management to direct operations without having to consult 
the workers or their representatives, and to hire and discharge 
without regard to union membership. This meant that while 
the employers were willing to admit the principle of unionism, 
they would not admit the principle of the closed shop. Such an 
understanding between the employers’ and workers’ central 
associations was the gist of the so-called December Compromise 
of 1906. From that day to this, the Swedish Employers’ Fed- 
eration (SAF) has refused to allow affiliated members to bind 
themselves in collective agreements by closed-shop clauses. On 
the other hand, these employers all recognize the right of 
workers to join unions, have never as a group attacked that 
right since 1906, and for an even longer period have at least 
tacitly assumed the principle of unionism by dealing regularly 
with the unions. It is only in isolated instances that employers 
today attack the right of workers to organize. 
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This general acceptance of the workers’ right of association 
has not extended beyond the category of manual labor, however. 
Clerical and office workers, and shop assistants [privatansrallda 
or tjanstemén|—the white-collar workers in general—have not 
won this right to the same degree. Indeed, they now enjoy it 
mainly because of the Collective Bargaining Act of 1936, with- 
out which it is very doubtful that many employers would will- 
ingly negotiate with them collectively or even concede their 
right to form unions for bargaining purposes. It is difficult for 
these workers to use the same pressure tactics that have served 
the unions of manual workers. Their professional or semi- 
professional status, their proximity to the management as com- 
pared with the manual workers, and their lack of experience in 
solidarity, all stand in the way of a development of collective 
power by the same path that the labor unions have followed. 
The Act of 1936 was intended to bring them to the same stage 
in respect of the right of association as the older unions enjoy. 
Therefore, their right of association rests essentially upon the 
coercive power of the State, whereas the right of association of 
the members of the older unions, and of those who are eligible 
to join them, rests primarily upon their own organized efforts 
leading to collective agreements. Both categories of employees, 
of course, enjoy the protection of the statute, which is general 
in its application. But it is important to observe that, whereas 
the contractual protection is available only where the union has 
already got a concession from the employer to respect the 
workers’ right to organize, the statutory protection is a blanket 
guaranty backed by the power of the State and extending even 
to cases where the union has got no such concession from the 
employer in the form of a collective agreement. And finally, it 
is to be remembered that since 1936 the statutory protection 
supplements the contractual protection, where such a protection 
exists. 

The actual operation of these guaranties can best be illustrated 
by some of the more important decided cases. Attention will 
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be turned first to cases arising under collective contracts, and 
then to cases arising under the more recent Act of 1936. 


III. Tue Conrracruat RIGHT 


Violation of the right of association, insofar as it is grounded 
in a collective contract, is regarded as a breach of contract under 
the Collective Contracts Act of 1928, and has been condemned 
by the Labor Court in three types of cases. It is a breach of 
contract (1) to induce the worker not to join a union, or to 
induce him to leave it; (2) to discriminate against a worker 
because of his membership in a union; and (3) to discriminate 
against a worker because he has participated in the activities of 
the union, or has appealed to it to act on his behalf.1® The 
burden of proof, in these cases as well as in cases arising under 
the Act of 1936, does not lie entirely upon the plaintiff. The 
Labor Court has taken the position that where “probable cause” 
has been shown by the plaintiff that measures used by the other 
side constituted an attack upon the right of association, the de- 
fendant has to show that there were “independent” and satisfac- 
tory reasons for adopting such measures, free of the taint of any 
attack upon that right.17 


1. Inducing a Worker to Leave, or Not to Join, a Union 


(a) Kréhnert, the owner of a factory, was a member of the 
Swedish Wood Industry Employers’ Association, and was there- 
fore bound by the collective contract between that association 
and the Wood Industry Workers’ Union. The agreement pro- 
vided that “the right of association shall remain inviolate on 
both sides.” The factory employed only non-union workers. 


16. These classes are not mutually exclusive. I have adopted the classificatory 
scheme of the report upon the proposed amendment of the statute of 1936, 
prepared by Ove Hesselgren in the Social Ministry: SOU 1939: 49. Betankande 
med férslag till andring i lagen om férenings- och férhandlingsratt (Stock- 
holm, 1939). 

17. Ibid., p. 31. For examples, see AD dom 107/1931, 1312/1931, 5/1932, 
125/193 2534/1934, 54/1934, 66/1934, 78/1934, 57/1937, 45/1937, 129/1938. 
See note 25 below. 
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For a number of years it had been the practice of Kréhnert to 
require every worker, as a condition of his employment in the 
factory, to agree in writing that he would not join a labor union 
during the term of his contract. The union sued Kréhnert for 
breach of contract. The Court rejected his plea that since he had 
no union men in his employ he was not bound by the clause 
concerning the right of association. The union was awarded 
damages in the amount of two thousand crowns.*§ 

(b) A dairy company had a collective contract with the 
Swedish Commercial Workers’ Union containing the usual 
clause protecting the right of association on both sides. The 
company thereafter hired one Axelsson as a dairy worker and 
required him to sign an individual contract of employment 
which bound him not to join a union during the term of his 
contract. He then joined the union above named before the 
expiry of this contract, whereupon the union asked the Court 
for an order requiring the company to pay him the union wage 
instead of the lower wage stipulated in his individual employ- 
ment contract. The company objected that the union wage was 
applicable only to those who were members of the union at the 
time the collective agreement was signed. But the Court de- 
clared that since the union scale of wages (as stipulated in the 
collective agreement) was binding as to all the union members 
in the employ of the company, the individual contract with 
Axelsson could not be binding for the period after he had joined 
the union, and that since the company had bound itself to respect 
the workers’ right of association “it must be regarded as a viola- 
tion of this obligation, if the [company] seeks to hinder persons 
whom it employs or has employed from joining the union, and 
in this way, to prevent the collective agreement from becoming 
applicable to [them].” The company was ordered to pay 
Axelsson union wages from the time it was known by the com- 
pany that he belonged to the union. While concurring as to 
the invalidity of the clause binding Axelsson not to join the 


18. AD dom 30/1933. 
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union, one judge, representing the employers, objected that 
under the terms of the collective agreement union scale wages 
were not properly binding as to him in view of the fact that he 
had made his individual employment contract before joining 
the union.?® 

(c) An employee, who was not a member of the union at the 
time, was warned, when employed, that he would be discharged 
if he joined a union. He did join a union later, whereupon the 
union demanded that he be paid according to the union scale in 
the collective contract by which the employer was bound. That 
employee was thereupon discharged. The Court found that he 
had patently been discharged because he had joined the union, 
and ordered his reinstatement. Damages of five hundred crowns 
were awarded to the union (not to the employee), since it was 
a breach of the collective contract which the employer had with 
the union, to put obstacles of this kind in the way of unorganized 
workers in his employ who desired to join the union.?° 

(d) In the above cases, the employer expressly forbade the 
employee to join the union. Less direct methods have also been 
condemned. In 1936, a farm owner had a collective contract 
with the Farm Workers’ Union, in which there was stipulated 
a cash wage of 720 crowns per year plus certain payments in 
kind (living quarters, potato land, etc.) for all union workers. 
He employed a non-union farm hand for 780 crowns per year, 
plus payment in kind, on the condition that the employee would 
not become a member of any union. It was provided further, 
that if he were to join a union, the cash payment would auto- 
matically be reduced to 720 crowns. This was held to be viola- 
tive of the right of association, since “the individual worker’s 
choice as to whether he will join a union, which as a matter of 
principle ought to be a free one, is in fact influenced by promis- 
ing advantages in case the choice falls in a certain direction.” 
The union was awarded damages of one thousand crowns, there 
having been other circumstances which aggravated the nature 


19. AD dom 6/1934. 20. AD dom 108/1937. 
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of the contractual breach. The decision was unanimous; but one 
of the judges, representing the employers, added in a reservation 
that since the wage scale in collective agreements often tended 
to raise bottom wages and lower those at the top, as compared 
with the pre-contract scale, a different wage set for a non-union 
worker could not be regarded, without more, as violative of the 
right of association.”? : 

(e) Mere expression of opinion in opposition to the labor 
unions, on the part of the employer, is not necessarily a breach 
of the contractual obligation to respect the right of association. 
A farmer who was bound by a collective contract was charged 
with hostility to the union, and specifically with having at- 
tempted to persuade two of his farm hands to withdraw. The 
union asked damages for violation of the right of association. 
The Court, while agreeing that “it is certainly evident that [the 
employer] regarded the union’s activities with deep animosity, 
and that this led him on several occasions to drop some rather 
improper remarks,” went on to say that “it cannot be taken as 
substantiated that [he] rendered himself liable through any 
specific measures which can be characterized as violative of the 
right of association.”?? The opinion was unanimous. The Court 
seems to require proof of an overt act or a clear causal relation 
between the action complained of, and interference with union 
activity, or diminution of its membership. 


2. Discrimination Because of Union Membership 


The Labor Court will intervene to protect workers against 
an employer’s retaliatory measures which are motivated pri- 
marily by his opposition to their union membership, or which 
arise from the fact that they have appealed to the union to act 
on their behalf. In such cases, a careful inquiry into the peculiar 
circumstances of the case is greatly facilitated by the com- 


21.AD dom 78/1936. 

22. 4D\ dom r19/1936. No cases have arisen where the employer has been 
charged with wholesale and systematic attempts to discourage union activities 
among his employees by circulars, posters, meetings, broadcasted warnings, etc. 
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paratively informal procedure of the Court in accumulating 
evidence. The probing of intent is generally carried on by 
means of questioning of witnesses by the chairman, although the 
other judges occasionally examine. 

(a) The Metal Workers’ Union sued one Gyllenhammar in 
Gothenburg, for discharging three young assistants who had 
come into his shop as non-union workers, but had thereafter 
joined the union. The union had then demanded that these 
men be paid the union scale as provided in their collective con- 
tract with the employers’ association of which Gyllenhammar 
was a member. This agreement required him to pay union 
wages even to unorganized workers, but he had not done so. 
When he found that the three assistants were organized, he 
discharged them. His defense was that the discharge was 
motivated by his intention to quit the business and transfer it 
to his sons. They had allegedly found it impossible to make a 
profit after paying union wages and had thereupon turned the 
shop back to their father. This was dismissed by the Court as 
a subterfuge. Since the agreement required him to pay unor- 
ganized as well as union workers the union wage, there could 
have been no economic advantage in replacing the discharged 
men with non-union workers. Moreover, Gyllenhammar had 
expressed no dissatisfaction with the capacity and conduct of 
these workers. The Court found that “it must be assumed, in 
such circumstances, that Gyllenhammar’s measures in discharging 
the youths and hiring in their stead others who did not belong 
to the union, were motivated by the wish to use retaliation 
against them for having joined the union, or in any case, to make 
it easier to continue to violate the agreement [in paying less than 
union wages] by letting them go.” He was ordered to reinstate 
the union workers and to pay them the union wage from the 
date of their entrance into the union.”* 


23. AD dom 57/1935. The unorganized workers obviously could not claim 
damages for violation of the contractual right of association, for they were 
not parties to a collective contract. The Court held that the union could not 
get damages on account of a special clause in the collective agreement which 
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(b) A farm owner who was bound by a nation-wide collective 
contract between his association (of agricultural employers) and 
the Farm Workers’ Union, discharged two union workers and 
replaced them with non-union men. The contract stipulated 
that the discharge of a worker who was ordinarily diligent, with- 
out any other reason than that he was a member of a union or 
took part in its activities, should be regarded as a violation of 
the right of association. The employer had frequently expressed 
his discontent with the fact that his employees were members of 
the union. Before joining the employers’ association he had de- 
manded signed statements that they would not become or- 
ganized. He was able to show no substantial cause for doubting 
the capacity and diligence of the discharged men. In the cir- 
cumstances, since there were no reasonable independent grounds 
at all for their discharge, the employer was held liable for 
breach of contract in violating their right of association. Dam- 
ages of one thousand crowns were awarded to the union.?* 

(c) Where the discharge of union men stands out in strong 
relief against the absence of any apparently retaliatory measures 
against non-union men, the employer has to show that there was 
good cause for his dissatisfaction with the union men aside from 
the fact that they were organized. A dairy had made a collective 
contract with a union in 1932, applicable to all the members of 
the union employed in the dairy, but not to unorganized em- 
ployees. After 1934, the dairy had no union men in its employ; 
but in 1938 an organized mechanic was hired, together with two 
unorganized men. The latter soon thereafter joined the union. 
Several months later all three were given notice to quit, where- 
upon the union demanded their reinstatement, together with 
damages payable to the union for breach of contract. The Court 
found that it was “probable that the cause of the discharges is 
to be found in the fact that the discharged employees had joined 


stated that the parties “may not, because of measures which are to be regarded 
as having contravened obligations under the agreement or the law concerning 
collective agreements, demand damages of each other.” 

24. 4D dom 94/1935. 
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the union,” and that the employer had therefore “to show that 
their discharge was due to reasons which could be regarded as 
objectively acceptable.” The employer had charged that two of 
the workers had been guilty of disorderly conduct, such as 
smoking on the job, and scuffing with their co-workers. The 
Court declared that these infractions were mere “boyish tricks 
which might have been prevented from recurring through satis- 
factory supervision by the foreman,” and that the alleged cir- 
cumstances appeared to be “merely trumped-up reasons.” To 
the defense that the employer had not discharged certain other 
of its employees who were also organized, the Court replied 
that the fact ef violation of the right of association was not pre- 
cluded by such a coincidence. “If the [employer] wanted to get 
rid of its organized personnel, it naturally could not have dis- 
charged them all at once, and the discharge of those whom it 
could most easily do without could be a practicable way of 
intimidating the others into leaving the union.” Since “circum- 
stances thus appear which make it probable that the [employer] 
wanted to get rid of the discharged men on account of their 
union membership, and the [employer] has not been able to 
show that the discharge was motivated by other reasons, the 
Labor Court must conclude that there was violation of the right 
of association.” Their reinstatement was ordered, and the union 
was awarded damages of seven hundred crowns.*® 

(d) The union’s plea is rejected, in this class of cases, where 
it is not clear that the essemtial reason for discharge was union 
membership. Two suits brought by the union against the dairy 
company mentioned in the preceding case were lost for this 
reason. In the first suit, the dairy’s collective contract with the 
union, signed at the close of a labor dispute, provided that four 


25.AD dom 129/1938. The two judges of the employers’ associations and 
the vice-chairman agreed with the majority as to two of the workers, but held 
that the third was justifiably discharged, even if one of the motives had been 
related to his membership in the union, since it was shown to the satisfaction 
of these judges that his work was not competent, and that this was an equally 
compelling motive. 
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of the employees involved in that dispute should be reinstated, 
and that all hostile measures should cease. A year later, two of 
these reinstated employees were discharged. The union alleged 
that this was an attempt to get rid of the union personnel in 
order to avoid paying the higher wages called for in the con- 
tract. The Court unanimously rejected this argument, and 
found that there was wanting any evidence to show that the 
motive was objectionable; it found on the contrary that the 
probable cause for their discharge was that the management 
intended to substitute women assistants for men, and to install 
those who were specially trained.?® In the other suit, a union 
machinist had been discharged, and it was even established that 
the employer had expressed dissatisfaction with the union and 
had attempted to persuade the machinist to withdraw from it. 
But the Court found that the primary motive in discharging 
him was to lower costs by transferring the work of the machinist 
to the foreman. The labor representatives dissented, finding 
that the real motive was retaliatory and that the discharge was 
violative of the right of association.?* 

(e) The Hotel and Restaurant Personnel’s Union sued a 
restaurant owner for discharging four union waitresses and re- 
placing them with non-union waitresses while retaining two 
others who were also unorganized. The Court could not find 
that the real motive, as alleged by the union, was retaliation 
against the organized waitresses because of their union mem- 
bership, but rather the desire of the management to avoid a 
continuous state of disharmony caused by the ill-will of the 
organized waitresses toward the head waitress, who was unor- 
ganized. No systematic attempt on the part of the employer to 
replace union with non-union workers was shown. The decision 
was unanimous.”® 

(f) A statement inserted in the employee’s certificate of dis- 
charge by the employer, to the effect that the employee is a 
member of a certain union, is “hardly necessary” but is not of 


26.AD dom 78/1933. 27.AD dom 78/1934. 28. AD dom 21/1934. 
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itself sufficient evidence of the employer’s intent to discriminate 
on account of union membership. But it may amount to a viola- 
tion of the right of association if there is further evidence to 
show that the employer intended thereby to make it more 
difficult for the worker to get another job.?® 

(g) The employer must not discriminate against an employee 
for having appealed to the union to act on his behalf. A baker, 
claiming wages according to the terms of the collective contract, 
appealed to his union (which was a signatory of the contract) to 
sue the employer. The union won the suit and the baker was 
thereafter discharged. The employer alleged as causes for the 
discharge that the baker violated the rules against smoking and 
was incompetent. The Court found that the real cause was that 
he had resorted to the union for higher wages, and had there- 
after demanded that the employer pay him in accordance with 
the decision in the earlier suit won by the union.®° 

(h) Two workers, who were active proponents of union 
claims against the employer, objected to certain payments for 
overtime, and called upon the union to rectify them in accordance 
with the collective agreement. After a seasonal layoff, the two 
workers were not called back and their places were taken by 
non-union men. The Court found that the employer had 
uttered threats against the men who were replaced, because 
of their union activity, and declared that in view of this circum- 
stance, the burden of proof rested upon the employer to show 
an independent reason for discharge. Since the employer did 
not bring in any substantial proof of such an independent reason, 
it was concluded that the real cause lay in the fact that the 
discharged men had resorted to the union, and that failure to 
return them to work after the seasonal layoff was a violation of 
their right of association.*+ 

(i) A union worker who had engaged in a dispute with his 
employer concerning wage payments under the collective con- 
tract, was laid off and not called back when work was resumed. 


29. AD dom 78/1936.  30.4D dom 51/1934. 31. AD dom 17/1935. 
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The employer insisted that it was “improper” to keep the 
worker on the job pending the settlement of a controversy 
concerning him, but that he intended to take him back as soon 
as a decision in the matter had been reached favorable to the 
worker. The Court awarded damages to the union for violation 
of the right of association.®” 

(j) The Swedish Commercial Workers’ Union demanded and 
got adjustment with the employer in respect of a disputed appli- 
cation of the collective contract to one of its members in his 
employ. The dispute was settled in favor of the employee. 
Soon thereafter, another member of the union, employed in the 
same shop, was discharged. The employer alleged that the 
discharge was due to the advanced age of the worker, who was 
sixty-four. The Court found that the real motive was reprisal 
on account of the first employee’s appeal to the union. The 
union was awarded damages of three hundred crowns. The em- 
ployers’ representatives on the Court dissented on the ground 
that there were independent and substantial reasons for the 
discharge of the aged employee.** 

(k) Economic reasons are sometimes pleaded with success as 
“objective and independent” causes for discharge. Thus in 1935 
an employer had a collective contract with the Commercial 
Workers’ Union which set up a differential wage scale varying 
with the age of the employee, beginning with age eighteen. 
Employees under eighteen and non-union workers were not 
covered by the agreement. When several of the younger 
workers, who had passed their eighteenth year, joined the union, 
they were discharged on the ground that younger and cheaper 
assistants were necessary for economic reasons. The union 
charged that this constituted a violation of the right of asso- 
ciation since the collective contract guaranteed a right to higher 
wages for union members, and that the discharge actually 
amounted to an attempt to discriminate against employees on 
account of their membership in the union. The lowering of 
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labor costs was thus achieved by an attack upon the right of 
association. Said the Court: “From the investigation of this case 
it appears that the company has use for labor of various kinds. 
The Labor Court regards it as established that certain of the 
occupations in question, and particularly the work performed 
by the employees here involved, can be performed by younger 
persons under eighteen years of age. If the allegations of the 
union in this case were accepted as correct, the company would - 
not have an unconditional right to classify the operations per- 
formed by these workers according to the nature of the work 
done, in order to safeguard its own economic interests. The 
company, instead, would be obligated to keep on its payroll all 
persons who had been employed at a particular time, so long as 
there was no lack of work, with the result that all of them 
would gradually come up into the higher wage brackets. The 
Court cannot agree with this view. By reason of its broad com- 
petence, freely to hire and discharge workers,** and unless it 
renders itself liable for violation of the right of association, the 
company can discharge persons who are older and therefore 
entitled to the higher wage, to the extent that their work can 
be done by younger and lower paid workers.” The company 
had in fact replaced the younger men with an older, non-union 
worker. The two labor judges, dissenting, declared that this 
replacement was not due to the fact that the management had no 
use for them, but that “it served the purposes of the com- 
pany better to have older workers who were unorganized, so 


34. Most collective agreements contain a clause to this effect but the Labor 
Court has held that the general right of the employer to “direct and allocate 
the work” and to keep the management in his own hands must be assumed, 
even if the agreement does not stipulate it. 4D dom 52/1930. But it has also 
declared that this right, and the right to hire and discharge, “is not of an 
absolute character with a fixed content for every case” (AD dom 87/1933); 
and of course such stipulations as the right of association and the closed shop, 
expressly included in the agreement, limit the right of management. But the 
workers’ right of association, like the employers’ right of management, need 
not be stipulated. It is a right which is implied in the very process of making 
collective agreements. 4D dom 52/1930. 
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that the wages stipulated in the collective agreement would not 
be applicable to them.”’#° 

(1) Economic reasons, however, must apparently constitute 
the central motive, untainted by any substantial collateral cause 
which might be regarded as an attack on the right of association. 
A farm owner, for example, was bound by a nation-wide col- 
lective contract between the Swedish Farm Employers’ Asso- 
ciation and the Swedish Farm Workers’ Union, allowing him 
to hire unorganized workers at less than union wages, but bind- 
ing him not to discharge a union worker on account of his 
membership in the union. Karlsson, a farm laborer, had been 
employed in 1934 asa union member, had left the job and had 
worked elsewhere for several years, and then was rehired in 
1937, this time at lower than the union wage stipulated in the 
collective contract. The employer testified that he was under 
the impression that Karlsson was no longer a member of the 
union in 1937. Karlsson testified, on the other hand, that he 
had not demanded the union wage when he was rehired for fear 
that the employer would carry out an earlier threat to discharge 
Karlsson’s father, a foreman on the farm, if the demand for 
union wages were ever pressed. But since Karlsson was still a 
member of the union, it demanded that he be paid in accordance 
with the terms of the collective agreement, whereupon the em- 
ployer discharged him. In defense, the employer pleaded that 
under the agreement he had the right to use unorganized labor 
at less than union wages, and that if he had known that Karlsson 
was a union member in 1937, he would not have hired him since 
he could not afford to pay the union scale. The Court held that 
Karlsson was entitled to union wages, and that it was incumbent 
upon the employer, at the time of employment, to ascertain 
whether the worker was organized or not. The plea of economic 
necessity was inadequate in the circumstances, for it was “mani- 
fest that the discharge was due to the fact that the union’s repre- 
sentative, on the basis of Karlsson’s membership in the union, 


35.4D dom 14/1935. 
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had demanded the union wage for him in accordance with the 
agreement.” And “even if under special circumstances it cannot 
be regarded as violative of the right of association to discharge 
a worker for economic reasons when the worker is entitled to a 
certain standard of wages by reason of his membership in the 
union, the employer’s proposed justification for Karlsson’s dis- 
charge here is nevertheless insufficient, and cannot be accepted 
as such a cause for discharge as may be plead in opposition to the 
clause in the national agreement protecting the right of asso- 
ciation.” Karlsson was ordered reinstated with union wages 
from 1937. Damages were awarded to the union in consequence 
of the breach of the collective contract. The employers’ repre- 
sentatives on the Court agreed as to the application of the union 
wage scale to Karlsson, but held that the discharge was justifi- 
able as an economic measure for the lowering of labor costs. 
The vice-chairman held that the circumstances under which 
Karlsson left the job relieved the employer of liability for 
damages.*® 


3. Discrimination Because of Union Activity 


The right of association includes the right to be an active 
member of a union and to work within it for the promotion of 
its general and particular aims. Such a right implies the duty 
of the employer not to retaliate because of union activity, if he 
is bound by a collective agreement. In assessing an intent to 
retaliate, the special circumstances are determinative. 

(a) The Hotel and Restaurant Personnel’s Union brought 
suit against an employer, the owner of a hotel, for having dis- 
charged an attendant for union activities. The employer alleged 
that the attendant was too “nonchalant” and had a “very uneven 
disposition.” The Court found that the real cause of his dis- 
charge was that he had been aggressive in organizing a union at 
the hotel and in negotiating an agreement with the employer, 
he had also been instrumental in bringing proceedings against 
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the employer for alleged breaches of the collective contract. It 
appeared that acrimonious disputes had arisen between the at- 
tendant and the employer immediately after the latter had dis- 
covered that the union was suing him, and that the attendant 
was discharged almost immediately thereafter. The Court 
unanimously declared that this was a breach of the right of 
association and that the attendant must be reinstated.” 

(b) The right of association cannot be plead in justification of 
insubordinate conduct and measures violative of discipline guar- 
anteed by the collective contract. A messenger boy, who had 
been especially zealous in watching over the rights of his fellow 
union workers as against encroachments on workers’ rights which 
the employer was suspected of, was discharged for refusing to 
obey an order from his superior officer. The other messenger 
boys alleged that the discharge was in reality an attack on the 
union and walked out in protest. The employer’s association 
sued the union, with which it had a contract, and asked for an 
order declaring the strike invalid and a breach of contract, and 
enjoining the messengers to return to their posts. Compensation 
was also demanded for business losses during the strike. Evi- 
dence showed that the discharge was justified by reason of the 
insubordination of the messenger in question, who had de- 
liberately attempted to undermine discipline and to hinder the 
prosecution of the work in the office. The national headquarters 
of the union disclaimed responsibility for the strike, which had 
been called without its approval. The Court ordered the union 
to “continue its efforts” to end the strike and to get the boys 
back to work. On account of “their youth, their inexperience 
with the obligations of the collective agreement, and their eco- 
nomic position,” they were not assessed maximum damages (200 
crowns) but only 90 crowns each, including costs. The two 
employers’ representatives, in a reservation, declared that the 
maximum damages should have been awarded.38 

(c) The Labor Court has distinguished between retaliation 


37» AD dom 107/193r. 38. AD dom 42/1931. 
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on account of wion activities of an employee and discharges on 
account of individual instigation of illegal union activities by an 
irresponsible member of the union: The distinction is not alto- 
gether clear, but it seems to have been the basis of the decision 
in the following case: The Swedish Flour Milling Association 
had a collective agreement with the Union of Workers in Food- 
stuffs and Provisions, calling, among other things, for 100 per 
cent overtime pay for work done on Sundays and holidays. A 
milling concern, as a member of the association, was bound by 
this agreement. When the management of the concern, at the 
height of the season, ordered overtime work on a certain Sun- 
day, the local, led by one Zachrisson—an employee in the mill 
—walked out on the ground that the order was in violation of 
the terms of the agreement. After the controversy was settled, 
Zachrisson was discharged, but the other union members were 
retained. The union sued the milling company and the em- 
ployers’ association for breach of contract, alleging that Zach- 
risson had been discharged in violation of his right of association 
and in reprisal for leading the strike; his reinstatement was also 
requested. The union’s brief charged that the employer had 
been arbitrary in demanding overtime, and that the order to 
work on this particular Sunday was a veiled attempt to circum- 
vent the six-day week provided in the agreement. On the side 
of the company, it was argued that Zachrisson had openly de- 
clared that the purpose of the walkout was to “put the screws 
on” the management, and that in any event it was violative of 
the agreement to use these forbidden tactics to enforce the 
union’s interpretation of the agreement as to overtime, since such 
disputes must be settled either by negotiation or in the Labor 
Court. The Court first turned its attention to the question of 
the legality of the walkout. 

The opinion referred to the right of the Nie? “to direct 
and allocate the work,” as provided in most collective contracts, 
and analyzed the nature of possible exceptions to the authority 
which the management enjoys under this provision. Neither this 
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right, nor the correlative duty of the employee to obey orders, 
is absolute. Union employees are not obligated to obey all 
orders without exception, for some of them may be in violation 
of the collective contract. But employees are not free to refuse 
to obey even allegedly invalid orders in all cases; the manage- 
rial right to control operations in production implies that “when 
disputes arise concerning the responsibility of carrying on the 
work, and such disputes carinot be settled by the Labor Court 
before the work has to be completed, the employer, as a rule, 
can demand that it be carried on without interruption while 
awaiting a judgment of the court.” Exceptions to this general 
rule might arise in special circumstances, for the duty to obey 
orders is grounded in.the assumption that what is required of 
the worker is reasonable, and “this duty must yield in a conflict 
with an interest which may be regarded as of a higher order.””?® 
But the present case did not constitute such an exception. The 
walkout here unnecessarily jeopardized economic interests. 
Moreover, since the contract specifically anticipated the possibil- 
ity of overtime, sanctions could not lawfully be resorted to in 
protest against the employer’s order. 

Turning, then, to the question of Zachrisson’s discharge, the 
majority of the Court was of the opinion that it was not 
motivated by retaliation against the wwion, nor by the fact, as 
alleged, that he had been an aggressive proponent of the union 
cause; the real cause was his part in the unlawful walkout. It 
was not a sufficient answer, declared the Court, that the walkout 
had been approved by the union headquarters at Stockholm, and 
that the responsibility for it therefore lay upon the union. The 


39. The Court refers here to a case in which a transport workers’ union 
directed its members to disregard the orders of owners of trucks to overload 
trucks in violation of state regulations. The employers’ association sued the 
union for violation of the employer’s right “to direct and allocate the work.” 
The Court rejected this plea, saying that the obligation of the employees to 
obey did not extend so far as to require a worker “to obey an order, the 
execution of which would expose him to an unnecessary risk of life or, limb, 
or would involve transgression of written law concerning the public safety, 
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Collective Contracts Act renders both the union and its members 
responsible for living up to the collective agreements. “The 
duty to respect the right of association often requires that indi- 
vidual members shall not be held responsible for the illegal acts 
of the union itself, so long as they do nothing more than to act 
in obedience to orders from headquarters. . . . It is quite another 
matter when the individual member himself takes the initiative, 
or is otherwise very active in driving through measures which 
are violative of the collective contract, but nevertheless succeeds 
in getting his organization’s consent to such measures. His own 
actions then have such an independent significance that it cannot 
be said that he is in all cases protected against the consequences 
by reason of the duty of the other side to respect the right of 
association.” On the evidence the prime mover in the walkout 
was held to be Zachrisson, and the union’s approval appeared 
to have depended essentially upon his advice to headquarters 
as to the lack of economic necessity for overtime work in the 
mill on the Sunday in question. He had assured the union head- 
quarters that it was not necessary for the mill to operate that 
day, but the Court observed that “he could hardly have been 
able to judge this technical question of production.”*° His insti- 
gation of the stoppage was motivated less by any intention of 
defending a certain interpretation of the agreement, the opinion 
continued, than “to work harm for the company.” The Court 
concluded that “in view of the independent part played by 
Zachrisson in provoking the walkout, the Labor Court cannot 
support the allegation that the company rendered itself liable 
for violation of the right of association; and since it did not 
appear that the company could be prevented from discharging 
him, it is not obligated to reinstate him.” 


40. Query: Why did the Court regard this consideration as relevant to the 
question of distinguishing between Zachrisson’s personal responsibility for the 
walkout and the responsibility of the union? Must the union not assume re- 
sponsibility for acting on the advice of the leader of one of its locals? It may 
be observed that the question is not here raised whether the union is liable for 
damages. The suit is brought by the union against the employer. Perhaps the 
nature of the plea spared the Court the necessity of answering these questions. 
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The labor representative (only one representative each from 
the employers’ and employees’ sides sat on this case) dissented. 
He emphasized that while the other workers had been taken 
back, Zachrisson, the leader of the local, had been discharged. 
It was clear that his discharge was intended to serve as an ex- 
ample to the others. The majority had based their decision 
upon the legality of the walkout, but this had not been one of 
the issues joined in the arguments. To distinguish between 
Zachrisson as an individual and Zachrisson as a leader in the 
union, in order to single him out for sole responsibility, was a 
serious blow at the principle of collective responsibility. It was 
of fundamental importance for unionism “that the individual 
ought not to be punished for such consequences as are presented 
in this case, since in the interests of all, the individual must give 
way before collective measures.” The final decision to walk out 
was made by the officers, acting for the union, and not by any 
individual on his own responsibility. “To sanction the com- 
pany’s measures against Zachrisson means that the employer can 
practically decide for himself whether one or several of the 
workers within the union shall be punished because of collective 
measures brought about and sanctioned by the union, merely on 
the ground that the employer is free to determine whether the 
worker’s conduct is in accordance with the terms of the con- 
tract.” The majority opinion had assumed that Zachrisson called 
the walkout practically on his own initiative. “The members of 
the union, in my opinion, cannot in such cases be regarded as 
having the right to decide what shall be done, or of having 
greater capacity to judge what can be permitted as compatible 
with the collective agreement.”*! 

(d) It is difficult to distinguish between an honest attempt on 
the part of the employer to get rid of dissentient elements in his 
staff, free of any intention of attacking the union as such, and a 
veiled retaliation for union activities. The commingling of 
motives is not a fatal flaw in the employer’s case, for the Court 
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may upon occasion lend support to the interest of preserving 
harmonious relations for the sake of efficiency. In one case, 
involving the discharge of a baker; Karlsson, by the owner of 
the shop, Hansen, the Court said: “In the present case a deep- 
rooted dissension has arisen between Hansen and Karlsson, 
which to a very great extent increases the difficulty of carrying 
on the work in Hansen’s bakery. Both have assuredly con- 
tributed to this, and there is evidently a clash of temperament 
involved. It cannot be doubted, on the other hand, that Han- 
sen’s dissatisfaction with the way in which Karlsson has looked 
after the interests of the [union] employees, was at least a con- 
tributory cause of this discord. Probably Karlsson has not always 
conducted himself with the appropriate tact, but it is also not 
improbable that Hansen has shown considerable unreasonable- 
ness. As the situation has developed, the Court must neverthe- 
less conclude that the real cause of the discharge was that 
Hansen wanted to have labor peace, and that it was not a desire 
to get revenge on Karlsson for representing the employees’ in- 
terests, or to free himself from the obligations of the collective 
agreement in the future. . . . Hansen is obligated under the 
agreement to employ only organized labor, and is therefore to 
a high degree dependent upon good relations with the workers’ 
organization.” *? 


IV. Tue Statutory RIGHT 


When we turn from the cases involving a contractual right of 
association to suits brought under the recent Collective Bargain- 
ing Act of 1936, some unique problems appear for the Labor 
Court. For here the Court is dealing with a statutory mandate 
protecting the right to organize and bargain collectively, or, in 
Swedish terminology, the right of association and the right of 
negotiation. 

Until 1937, the Labor Court had mainly to interpret and en- 
force collective contracts. For eight years following its creation, 


42. AD dom 94/1933. The labor representatives dissented, declaring that 
the true cause of Karlsson’s discharge was that he was active in the union. 
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therefore, it was able to establish itself without touching the 
more tumultuous disputes which arise in the struggle of unions 
for recognition and in the bargaining process anterior to the 
signing of a contract. Such conflicts were on-jural disputes 
which lay beyond the scope of its judicial power. It was not 
then charged with the enforcement of a governmental policy of 
collective bargaining upon recalcitrant employers. Strong unions 
and the system of collective contracts had been well developed, 
moreover, so far as manual labor was concerned, even before the 
Labor Court was created. 

After the close of 1936, however, the jurisdiction of the 
court was extended to include controversies over the statutory 
right to organize and bargain collectively. The Collective Bar- 
gaining Act was supposed to encourage unionism in the yet 
unorganized sectors of Swedish labor, among the salaried and 
white-collar workers in particular, and thereby to extend the 
system of collective contracts by which industrial peace had been 
advanced so successfully in other sectors. 

The terms of the statute are general. It does not apply to 
any selected group. It declares that “the right of association” 
shall be left inviolate, and that “the right of negotiation” shall 
inure on the one hand to the employer or the employers’ asso- 
ciation, of which he is a member, and on the other hand to the 
employees’ association, of which the employees in question are 
members.”4% It defines the right of negotiation as “the right 
to institute negotiations respecting the adjustment of conditions 
of employment and respecting the relations between employers 
and employees in general.”4* The right of one party “shall 
entail upon the other party the obligation to enter into nego- 
tiations,”*® an obligation which “shall involve the attendance 
of the party concerned (either in person or by an authorized 
representative) at the meeting for negotiations, and, where nec- 
essary, the making by the said party of proposals supported by 


43. Collective Bargaining Act (1936) §§3, 4. 
44. [bid., §4. 45. Loc. cit. 
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reasons for the settlement of the question concerning which 
negotiations were instituted.”#® The remedy for infringement 
of these rights is a civil remedy. ‘No provision is made for 
criminal prosecution. But the process is not merely remedial. 
The Labor Court may nullify contracts “or other legal proceed- 
ings,” such as the transfer or reclassification of a worker or notice 
of his discharge, which infringe the right of association and’ 
negotiation. But it may go further, assessing damages to make 
the plaintiff whole. Such damages “shall also include compensa- 
tion for personal suffering and for encroachment upon the 
interest of the injured party in carrying on his occupation with- 
out disturbance.”*7 The Labor Court is empowered to reduce 
the amount of damages “in view of the slight degree of culpa- 
bility of the person who has caused the loss, the situation of the 
person who has suffered the loss in respect of the occurrence of 
the dispute, the extent of the loss in relation to the means of the 
person who caused it, or other circumstances,”’** and it may even 
grant complete exemption for liability for damages. The court 
may also divide the liability among two or more defendants “in 
proportion to the greater or lesser degree of culpability proved 
against each.”*? 

The Labor Court had disposed of many cases before 1937, 
such as those described in the preceding pages, in which damages 
had been awarded to unions for breach, on the side of the em- 
ployer, of the contractual obligation to respect the right of asso- 
ciation on the side of the worker. The new statute now gives 
the court jurisdiction to enforce the statutory right of association 
whether there is any contractual obligation or not. What had 
been non-jural disputes over recognition and discrimination, 
before 1937, now become jural disputes of which the court must 
take cognizance. The Labor Court thus becomes an instrument 
of the state for the enforcement of a positive governmental 
policy of collective bargaining. 

Comparatively few cases have arisen under the Collective 
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Bargaining Act. The work of the Labor Court still lies mainly 
in the field of collective contracts. Before the Act was amended 
in 1940 only a score of cases were decided on the statutory right 
of association, while only four cases had been disposed of on 
the right of negotiation. These cases do not show any consider- 
able gain for organized labor in its drive to extend the collective 
contract system to salaried workers by judicial process. It has 
been difficult to prove to the Court’s satisfaction that employers 
have discriminated against workers on account of their union 
affiliation, and seldom has such an allegation been sustained. 
But there have been other difficulties. The clerical workers’ 
unions have found it next to impossible to get any protection 
under the Act for the union, as such, in its organizational drive 
in hostile offices and factories. In Wikner’s Case®® the Labor 
Court categorically denied that the Act granted the union any 
“ideal” right of association which could be vindicated inde- 
pendently of any demonstrable encroachment upon an imdi- 
vidual’s right of association. Nor has this procedural limitation 
been the end of the problem. The Act did not define the right 
of association; it had never been defined by legislation. The 
Court was therefore faced with the necessity of providing a 
definition for its own guidance. In Sweden, where the institu- 
tion of judicial review is not developed and where the process 
of judicial legislation is not countenanced, the absence of such a 
definition was a serious obstacle to a straightforward application 
of the legislative policy embodied in the Act. Finally, the Col- 
lective Bargaining Act in practice turned out to be a complicating 
factor in the enforcement of closed union shop agreements. The 
application of the Act in such cases brought the Labor Court 
some of the most puzzling problems it had ever been asked to 
solve, and, ironically enough, these cases yielded decisions which 
do nothing to promote the cause of unionism among the salaried 
workers. 

Some of the difficulties in promoting the collective contract 
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system under this legislation are illustrated by the following 
case.° In January, 1937, two office workers in a large company 
were dismissed on the ground that their work had been unsatis- 
factory. One of them, Johansson, had been with the company 
for less than a year, the other, Danielsson, for four years. Both 
had been active in organizing a union among the other workers 
in the office in the fall of 1936, and after having been elected 
officers of the new local, had led discussions in the local meetings 
concerning a proposed collective contract with the company. Be- 
fore the proposed agreement was presented to the company, 
however, Johansson and Danielsson were given notice. Their 
union protested, but there was no reply from the employer. The 
two discharged men sued the employer for alleged violation of 
the Act of 1936, asking reinstatement on the ground that their 
discharge really resulted from their union activity. The union 
joined them as plaintiffs, asking damages for itself as well. A 
plurality of the Labor Court held that although “probable 
cause” appeared that the dismissals were motivated by the em- 
ployees’ union activities, the employer had satisfactorily shown 
in reply that he had already determined to discharge them on 
account of poor business and their incapacity for the work they 
were doing. The union affair had merely hastened the time of 
severing their connection with the firm. No infringement of 
their right of association could therefore be sustained. Since there 
had been no encroachment of an individual right, the Court de- 
clined to proceed to the question whether there was any ground 
for awarding damages to the wwion. This opinion was concurred 
in by but three members of the Court. The employers’ repre- 
sentatives would not agree that the dismissals had anything to 
do with union activity; the labor representatives declared that 
they were traceable to no other cause. 

The rule of evidence by which a preliminary showing of 
“probable cause” can be overcome by evidence adduced by the 
other side that other and more important causes outweigh the 
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“probable cause” for dismissal makes it very difficult to prove 
an infringement of the statutory right. In one case the discharge 
of two union workers was upheld despite the fact that the 
employer admitted that he had given them notice after pressure 
from a rival union, but the Court found that the hostility of the 
latter union, and therefore the substantial cause of the dis- 
missals, was not their union membership but the fact that they 
had been strikebreakers.5? The discharge of a clerk in a hard- 
ware store was held®? to have been the result of differences of 
temperament between the clerk and the employer, and not due 
to the fact that the clerk’s union had demanded higher wages 
for him; accordingly the plea of an infringement of his statutory 
right of association was rejected. The concierge [vaktmdstare] 
of a folk-school who had been very active in organizing a union 
against the obvious hostility of the school authorities, had been 
refused a reappointment under circumstances which raised more 
than a suspicion of violation of his right of association under the 
Act, but the Court unanimously found that this was not the 
essential reason for the severance of his connection with the 
school.®4 These cases do not show that the Court requires more 
rigorous proof of attack upon unionism under the Collective 
Bargaining Act than it does under a collective contract, but they 
do suggest that the nature of such attacks is different by reason 
of the fact that a collective contract presupposes the passing of 
a certain stage in the struggle for recognition which usually has 
not been reached and passed in cases where the Collective Bar- 
gaining Act is plead. 

In Wikner’s Case,°> however, a violation of the statutory right 
was established and damages were granted to the discharged 
employee. Wikner was a salaried employee of a lumbering firm 
operating in the north of Sweden. He belonged to a union of 
salaried workers which had registered with the Social Board in 
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accordance with the provisions of Chapter Three of the Collec- 
tive Bargaining Act, thereby imposing upon the employer an 
immediate statutory obligation not’ to resort to economic sanc- 
tions against the union except under the terms laid down by a 
special arbitral tribunal set up by the Board to deal with any 
disputes which might arise between them. When Wikner was 
transferred to a less desirable position within the company, he 
called upon the union to negotiate with the company on his be- 
half; the negotiations were not successful, and in October, 1939, 
he was given notice of dismissal on the ground that the war had 
required a reduction of personnel. Wikner and his union sued 
the company jointly; both asked for damages for violation of 
their respective rights of association under the Collective Bar- 
gaining Act (the union had no collective contract with the com- 
pany), and the union asked special damages for violation of 
Chapter Three of the Act, alleging that the dismissal of Wikner 
constituted an unlawful resort to sanctions. A majority of the 
Labor Court, after conceding that there was “probable cause” 
that the dismissal was motivated by Wikner’s union afhliation 
and the fact that he had called upon the union to plead his cause 
with the company, went on to examine the company’s argument 
for the discharge on independent grounds. It found them insub- 
stantial and concluded that the essential cause for dismissal was 
in fact what Wikner and his union had alleged. His reinstate- 
ment was ordered and damages of 1000 crowns were awarded 
him. One of the employers’ representatives agreed to reinstate- 
ment but dissented as to damages in view of the peculiar circum- 
stances of the case; the other employers’ representative would 
not agree that Wikner had even shown “probable cause” that his 
dismissal was an attack on his statutory right of association. 

On the separate plea of the union for damages, the Court 
held for the first time that “because of the absence of an express 
provision to that effect in the Act the union cannot base any 
claim for damages on account of sanctions which involve an 
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infringement of the wwion’s activities.”®° In other words, the 
Collective Bargaining Act gave no protection to the union as 
such, even though there had been a clear infringement of an 
individual member’s right of association. 

This want of a remedy for the union’s “ideal” right of asso- 
ciation has been the subject of considerable discussion. The 
chairman of the Labor Court, Arthur Lindhagen, has said that 
in his opinion “an independent right of association for the or- 
ganization is of special importance when an encroachment upon 
that right is directed against one who is not a member of the 
organization, [since] in such a case an action might otherwise 
never be brought” against the hostile employer.®* On the other 
hand, he thought that when the infringement was suffered by a 
member of the union, the union could generally bring an action 
on his behalf, and that the damages awarded him in that case 
would ordinarily be sufficient compensation for the harm done. 
A union could, of course, sue for damages in its own right under 
the Collective Contracts Act, for then it would simply ask to be 
made whole for a breach of contract of which it was signatory. 
But the Collective Bargaining Act provided no such remedy for 
the union since it is presumably a statutory protection for indi- 
viduals primarily. 

When the government, in the Spring of 1940, brought in a 
bill® for the amendment of the Act of 1936, following an ex- 
tensive inquiry into the adjudications under it,5® there was still 
no provision for the judicial vindication of the wnion’s right of 
association, and the amendment as enacted®® contains none, in 


56. Ibid. (Italics mine). Damages were allowed the union, however, on 
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Chapter Three of the Collective Bargaining Act. 
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express terms. But it is provided that an “association shall not be 
obliged to suffer a violation of the right of association which 
involves an encroachment upon its activity.”®! Read in the light 
of the committee reports upon the amendment, this means that 
the right to organize and bargain collectively, insofar as it rests 
upon statute and not contract, is a right of the individual still, 
and not a right which the union may claim merely by alleging 
that the employer has engaged in hostile activities aimed at dis- 
crediting the union as a whole or at defeating its organizational 
drive in his shop. The amendment does grant to the union the 
right to sue on behalf of one of its members whose right of 
association has allegedly been infringed. But it is still the right 
of an individual, and not of a collectivity, which the statute seeks 
to protect. 

The most remarkable consequence of the Collective Bargain- 
ing Act has been its effect upon the enforcement of closed-shop 
agreements. The statutory right of the worker to organize has 
tended to clash with the union’s right under a closed-shop con- 
tract, and has to some extent limited the scope of such an agree- 
ment. The Labor Court has in this way been brought rather 
unexpectedly into inter-union controversies. Thus it was held® 
that a closed-shop contract cannot now be made the basis for a 
union’s plea that the employer be ordered to discharge members 
of other unions who were in his employ before the closed-shop 
contract was signed, since a discharge on these grounds of union 
affiliation would be an illegal act contravening such members’ 
right of association under the Act. An unorganized worker who 
was employed before the closed-shop contract was signed, on 
the other hand, enjoys no protection under the statute from the 
monopolistic requirements of a closed-shop contract, since he 
has but an inchoate right of association which has not yet become 
“actualized” by membership in a union and installation on the 
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job as a union member. It has already been observed that the 
right of association, whether based upon contract or statute, may 
theoretically be held to cover not only the “positive” side: the 
right to belong to an association, to participate in its activities, 
and to avail oneself of its advantages, but also the “negative” 
side: the hypothetical right to remain unorganized. The Col- 
lective Bargaining Act said nothing about limiting the nght to 
its positive side. Presumably, however, the statutory clause was 
intended to be merely confirmatory of practice in giving a legis- 
lative guarantee of a substantial right which was already widely 
guaranteed by collective contracts, the only difference being that 
the remedy was now broadened. It was not intended, on this 
view, that the Act of 1936 would touch the delicate question 
of the closed shop. 

Does the statute exclude the closed shop by including the 
negative side of the right of association? Recent cases®? have 
brought this issue squarely before the Labor Court. The Court 
holds that whereas a purely contractual protection of the right 
of association redounds to the exclusive benefit of members of 
the signatory union, and is quite consistent with a closed-shop 
clause in the same contract, the statutory protection is general, 
applies to the members of all unions alike, and may consequently 
be inconsistent with a closed-shop agreement which prescribes a 
monopoly for one union to the exclusion of all others. Many of 
the difficulties which have arisen to plague the court in cases of 
this kind might have been avoided had the Collective Bargain- 
ing Act provided a clear definition of the right of association 
and faced the question of the closed shop. 

In the 1940 amendment the right of association has been 
defined to include only the positive side, thus avoiding any 
statutory limitation of closed-shop clauses. It is defined to mean 
“the right of employers and employees to belong to associa- 
tions” for the defense of their respective interests in the em- 
ployer-employee relation, “to enjoy the advantages of member- 
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ship therein, and to work on behalf of such associations, or for 
their formation.” Violation of this right includes measures taken 
on the part of the employer or the union “against a person on 
the other side, in order to induce him not to join, or to resign 
from, an association, or not to work on behalf of an association, 
or for its formation.” There is also a violation “if on one side 
measures are taken, resulting in injury to a person on the other 
side, because he has enjoyed the advantages of membership, or 
because of his activity on behalf of an association or in its 
formation.”®* While the closed-shop contract is still enforceable, 
the new amendment provides that “violation of the right of 
association shall be regarded as having occurred even though 
the measures ‘complained of were taken in fulfillment of the 
requirements of a collective contract or other contract.” Thus 
an employer who discharges a member of Union A because the 
employer has been forced to live up to a closed-shop agreement 
made with Union B, could still presumably be sued by the mem- 
ber of A for violating the latter’s statutory right of association. 
ee ee ee ee 


To sum up: the right of association is presumably a right of 
the citizen which is rooted in Swedish custom and constitutional 
law, but the effective vindication of that right today depends 
upon three factors: the strength of organized labor and or- 
ganized employers as autonomous powers, the collective contract 
system, and the direct statutory guaranty of the right. The first 
two may be contrasted with the third, in that the latter intro- 
duces the power of the State as a sanction for the right, whereas 
the former depend almost entirely upon the play of private 
power. The right to organize for the purpose of collective bar- 
gaining was first won in the field of industrial warfare. There- 
after it became firmly institutionalized in the network of col- 
lective contracts, for the association clause is implied by the very 
nature of a collective contract. It is a right of the union which 
could lawfully be vindicated by economic sanctions before the 
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Collective Contracts Act was enacted in 1928. Since then, the 
signatories may vindicate the right in a civil suit for damages 
and reinstatement in the Labor Court, and indeed they may not 
resort to sanctions of their own for that purpose. But the Col- 
lective Contracts Act presumes that both parties have already 
conceded the right of association in the making of the contract, 
the negotiations over which may have been accompanied by the 
lawful use of economic sanctions. Since 1936, on the contrary, 
an independent right of association has been set up by the Col- 
lective Bargaining Act which offers a civil remedy in the Labor 
Court for the vindication of the individual worker’s right of 
association, even in the absence of any contract. Thus it is pos- 
sible to invoke the power of the State on the side of unionism 
even when labor is too weak to drive through a collective agree- 
ment with the employer. Judicial power may be invoked, in 
other words, to safeguard the organizing and bargaining process; 
before 1936 labor had to rely upon its own private power to 
do this. 

The intervention of the State as a protector and promoter of 
unionism, however, is recent, and it is neither extensive nor one- 
sided. Because most employers accepted the right of association 
on principle over three decades ago, the struggle over labor’s 
right to organize for the purpose of collective bargaining has 
long been a side issue. On the contrary, a vast system of col- 
lective contracts has been built up, and the state has been called 
upon to intervene chiefly in the réle of conciliator in the making 
of contracts, and more recently as adjudicator in their interpre- 
tation. The interpretation and enforcement of the association 
clause in these contracts has been but one phase—and by no 
means the major phase—of the work of the Labor Court. The 
legislative mandate of the Collective Bargaining Act of 1936 
requiring recognition of unions and barring discrimination and 
retaliation against workers on account of their membership 
therein, or on account of their organizing activities, was gen- 
erally regarded as a mere extension of a widely accepted right 
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to the few yet unorganized sectors of labor. On the other hand, 
the right of association has always been treated as a bilateral 
right inhering in employers as well as workers. Nothing in the 
association clauses of contracts or statutes indicates that it is a 
right which inures exclusively to the employee. Juridically, 
labor unionism stands on precisely the same grounds as em- 
ployer unionism. That the State has not stepped in to preclude 
the growth of bilateral unionism—the growth, that is to say, of 
the associational structure of the labor market—is due to a 
number of factors. Non-interventionism has been preserved as 
a policy, by a talent on both sides for self-organization, a vigor- 
ous sense of the virtues of autonomy, and the proved utility of 
the collective contract system, the desirability of which few have 
been wont to question. A statutory extension of the right to 
organize to a class of workers who otherwise would probably 
have to remain unorganized could scarcely be regarded as a 
radical move. It merely sought to bring within the collective 
contract system groups which could not be organized without 
serious social disturbances by the traditional methods of self- 
help. 

Yet to put the right of association upon a purely statutory 
basis for certain groups actually amounted to a new departure 
in Swedish labor law. That it brings the State into the affairs 
of the labor market in a new role is sufficiently adumbrated in 
the cases before the Labor Court in which closed-shop agree- 
ments clashed with the statutory right. Nor is this all. The 
Collective Bargaining Act was but a mild remedy for the weak- 
nesses of the clerical workers’ associations in their attempt to 
deal with employers on equal ground. Once the state has 
embarked upon the policy of promoting the collective contract 
system in this way, and once it has become clear—assuming that 
the policy is not abandoned—that the remedy leaves something 
to be desired, it is relevant to inquire how much further the 
legislature is prepared to go in order to assure the attainment 
of the objective. And this will doubtless bring into question 
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the nature of that objective. Heretofore, this has not been the 
subject of definitive public action. But it can no longer be 
doubted that in Sweden, as in the United States, the orientation 
of the politics of the labor market in the wider framework of 
the constitutional state is now one of the salient problems of 
government. 
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CHAPTER FIFTEEN 


The Politics of Functional Autonomy 


THE GOVERNMENTAL arrangements in the Swedish labor market 
have considerable significance beyond the changing relationship 
between employer and employee in a far corner of Europe. 
Both because of the collectivistic character of that relationship 
and because it has assumed that character within the framework 
of a constitutional parliamentary régime bearing a close resem- 
blance in important respects to other Western governments, 
including those of the United States, certain questions have to 
be raised in such a study as this, which command the attention 
of students of politics everywhere. 

The outlines of this development are clear enough. In three 
quarters of a century Sweden emerged from a fairly static 
economy to become one of the world’s most progressive indus- 
trialized communities. This evolution began with the middle 
of the nineteenth century, when economic enterprise was freed 
from the strictures of the guild system. There followed a rapid 
expansion of Swedish economy which brought with it the typical 
concomitants of the industrial revolution. At first, the worker 
was kept in a comparatively servile status; even though serfdom 
had never existed in Sweden, the master-servant relation and 
the poor law—both designed to secure an adequate labor supply 
—retarded the rise of the labor movement. In the ’eighties, 
however, workers began to throw off these bonds, and to or- 
ganize for the purpose of bargaining collectively. Sponsored by 
the Social Democratic Party, organized labor consolidated its 
forces into the Confederation of Swedish Labor Unions (LO ) 


322 THE GOVERNMENT OF LABOR RELATIONS IN SWEDEN 


in 1899. The Confederation did not at the time represent the 
majority of manual workers, but the example of united action 
soon led the employers to organize their own federations. Be- 
fore the first decade of the twentieth century had elapsed, gen- 
eral strikes and lockouts had demonstrated the necessity of 
united action on both sides, and the foundation for the later 
imposing associational structure of the labor market had been 
laid. The leading employers ceased their hostility, if not their 
antipathy, to the right of workers to organize, and accepted the 
principle of unionism as the condition precedent to collective 
contracts by which the labor conditions of production could be 
stabilized for definite agreed periods. 

Thus there arose the collective contract system. By 1940, in 
a land of six million people, it covered over a million workers, 
whose employment conditions were laid down in great detail by 
more than 11,000 collective agreements drawn up by unions 
and employers. All contracts were voluntary agreements: none, 
that is to say, was decreed by any state authority after com- 
pulsory arbitration (which does not exist in Sweden) nor by 
administrative extension of existent contracts to groups which 
had not originally participated in their making. Until 1929 
these contracts, though enforceable in the ordinary courts, always 
rested on the ultimate sanction of the strike or the lockout. The 
Labor Court, which began its work in that year, has ever since 
been the final seat for the adjudication of disputes over con- 
tractual and statutory rights between unions and employers, 
though most of these jural disputes are even now settled 
through negotiation and arbitration. The establishment of the 
Labor Court successfully disposed of the problem of preserving 
peace in the labor market in respect of such controversies, for it 
is now unlawful to resort to the use of economic pressure 
through strike, lockout, blockade and boycott for the purpose of 
enforcing such contractual or statutory rights, and the remedy 
in case of violation is civil suit in the Court. In respect of other 
disputes, however, in which no contractual or statutory rights 
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are immediately involved in the issue—the so-called intresse- 
tvister, or non-jural disputes—the Labor Court has no jurisdic- 
tion, and economic sanctions are allowable. During the nego- 
tiation of a contract it is thus lawful to bring pressure to bear 
upon the other side by withdrawing the labor supply through 
collective action or by locking out the workers. In order to carry 
on these organized stoppages, organized labor and organized 
employers have amassed huge strike benefit funds for prolonged 
warfare whenever it may be necessary. The State does not inter- 
vene in these disputes over non-legal interests except to enforce 
the ordinary police measures and to offer its conciliation services. 
A warning period of seven days is prescribed by law, with the 
result that the conciliators have an opportunity to put them- 
selves in possession of the relevant facts in the dispute, and to 
bring their own influence to bear upon the disputants to come 
to an agreement. 

State intervention is thus exceptional. It appears in the pre- 
contractual negotiatory stage of labor relations in the com- 
pulsory withholding of sanctions for one week after notice of a 
strike or a lockout is given, and in the form of an effective 
conciliation service. The State may also intervene to protect the 
right to organize and bargain collectively when an aggrieved 
party brings suit in the Labor Court. Except for the usual in- 
hibitions of the criminal code, the State does not otherwise 
encroach upon the process of working out the terms and the 
extent of the application of collective contracts. The major field 
of state intervention is in the realm of jural disputes, especially 
in respect of controversies which arise under the terms of these 
contracts. But here again, the aggrieved party must initiate his 
own suit. The Labor Court enjoys exclusive jurisdiction over 
suits relating to collective contracts. But it will not assume 
jurisdiction until the parties have exhausted the remedies of 
negotiation and arbitration provided for in the contract itself. 
In practice this means that the great preponderance of disputes 
which arise between employer and employee can never reach 
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the Labor Court. Actually, they are settled within the autono- 
mous frame of the labor market organization, either at the shop, 
under the guidance of associations, or in more formal proceed- 
ings which are still private, and in which the officialdom of the 
State is seldom involved. 

The self-governing associations of workers and employers 
thus are left largely to their own devices in establishing the 
requisite degree of order in their special fields of activity. This 
kind of self-government in special functional areas originated 
with combat units organized for the purpose of waging indus- 
trial warfare. We have seen that the use of economic sanctions 
for bringing pressure to bear upon the adversary in the process 
of collective bargaining is still lawful where it has not been 
precluded by a contractual obligation or by statutory inhibitions. 
Limitations upon this form of conflict are the exception rather 
than the rule. On the other hand, the general effect of the wide 
extension of the collective contract system to cover the larger 
part of the labor market is to pacify most of this area by volun- 
tary agreement, while the Collective Bargaining Act of 1936 
expressly disarms the combatants in conflicts over the right to 
organize and bargain collectively and enforces this right as the 
public policy of the country. It is often mistakenly assumed that 
in the Swedish system strikes and lockouts have ceased to exist. 
Recent statistics of stoppages show that this is not true, although 
it is true that they have been greatly reduced, and in war-time 
they have virtually disappeared. But the law of economic sanc- 
tions is the same. The Labor Court must every year decide, in 
a considerable number of cases, whether such stoppages have 
been lawful, and whether the parties have acted otherwise in 
violation of contractual or statutory obligations. It is assumed 
that the use of these economic sanctions is normal in the inter- 
play of the opposing forces in the labor market. 

Despite the persistent use of economic pressure by labor and 
employer groups, however, it is very evident that these asso- 
ciations are no longer mere combat units. In the first place, 


FUNCTIONAL AUTONOMY 325 


they are now directly represented in certain state commissions 
and tribunals (notably the Labor Court) and are thus to some 
extent integrated with the public government of the State. 
Without any fanfare of corporatism, significant steps have been 
taken toward the representation of interests in public adminis- 
tration. The functional representatives are chosen chiefly for 
their special competence; they are not supposed to be merely 
ambassadors for powerful blocs. At the same time, they give 
the rank and file a sense of direct participation in the disposition 
of many issues of public policy in which workers and employers 
have a vital interest. 

In the second place, there is a distinct trend away from the 
bitter opposition of these organized interests, and toward regular 
collaboration. The groundwork for collaboration was laid dur- 
ing the past four decades. The collective contract system cannot 
persist without men who understand the art of negotiation. The 
negotiatory process is no longer tentative and occasional, but 
purposeful and customary. The fixed habit of periodic nego- 
tiation for the renewal of contracts, and of almost continuous 
negotiation for interpreting them to the satisfaction of both 
parties, makes collaboration seem no radical new departure. 
Economic crisis and war have made it virtually indispensable. 
The Basic Agreement of 1938 and the index wage agreements 
of 1939 and 1940 brought the top organizations into an intimate 
working relation. The possibility exists that the collaborative 
process may become institutionalized. Such a development 
would undoubtedly augment the quasi-public position of the 
labor market associations. 

Parallel with these trends there has been a steady rise of the 
labor movement as an important factor in party politics. The 
Social Democratic Party contains other elements besides or- 
ganized labor, but with the exception of a small minority of 
communists and syndicalists, the labor unions generally throw 
their weight toward the Party. The Social Democrats have now 
won a dominant position in the Riksdag. This has given labor a 
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sense of unusual security; social legislation has gone far to im- 
prove the life of the worker. Despite the Social Democratic 
program of collectivization, however, the emphasis is upon 
gradualism, particularly in respect of national control of the 
affairs of the labor market. The Social Democrats do not de- 
mand state control, necessarily, over the economic realm; con- 
trol in the interest of society, primarily, would seem rather to 
be the aim, and private associations are not excluded from the 
pattern of ideal organization. Whatever may be the rationale 
for associational autonomy in the labor market, the fact is that 
labor, as well as the employers, oppose any extensive state inter- 
vention in this field. Thus, while the labor movement has its 
political arm in parliament, no less important is the autonomous 
organization, in the form of ZO and other federations, which 
acts for labor directly vis-a-vis the employers, who in turn have 
their own autonomous organs. This dualism in the labor move- 
ment is to some extent paralleled on the side of the employers, 
though hardly in so clear-cut a fashion. Not only are the em- 
ployers’ interests represented to some extent by the Conservative 
Party; there is an accumulation of legislative policy, sum- 
marized in the “Mammoth Report” of 1935,” which contributes 
to the strengthening of the major sectors of enterprise. 
* * * * 


Sweden has thus become a capitalist democracy where the 
principle of unionism prevails, not as a tolerated aberration, but 


1. Thus Per Edvin Sk6ld argued in 1938 that “society and the state are not 
the same,” and that “free organizations” such as the codperatives have a place 
in socialization. Denying that the Social Democrats desired compulsory na- 
tionalization of business, he declared that “collaboration between the state’s 
representatives and private enterprisers is valuable and important.” Staten och 
néringslivet (Stockholm, 1938), pp. 11-21. 

2.SOU 1935: 65 & 66 (Stockholm, 1935), especially Appendices 2, 4, 5, 
7, 8, 9, 11 and 12, One purpose of this report was evidently to impress those 
who demanded state intervention for the control of labor unions with the 
possibilities of considerable control of private enterprise, in view of the ex- 
tensive state aid which had been extended in this field. Appendices 26 and 27 


significantly reported the character of state intervention under National 
Socialism and Fascism. 
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as an integral element in the social organization of the nation. 
But it is a principle of unionism that works both ways; and it 
is one which would have no significance as a liberal formula if 
the State were to intervene directly to control the labor market 
extensively. Both sides have their powerful private organiza- 
tions. On both sides there is the zeal and the capacity to pre- 
serve a high degree of autonomy. This is possible because the 
organizations for collective bargaining have pressed on beyond 
the earlier struggle over the elementary right to organize, to 
the building of a collective contract system through their own 
efforts, and the working out of their common problems in the 
main without turning to the State for ultimate sanctions which 
only the sovereign may invoke. The State remains in the back- 
ground as conciliator and occasional adjudicator. It has also as- 
sumed the réle of meliorator for the masses. But there has 
been a conspicuous absence of wholesale state intervention to 
compel a total peace. There is no dictated order, despite press- 
ing demands that the occasional disorder which is inseparable 
from the natural conflict of private interests of employers and 
employees be suppressed with a strong hand. It is not because 
of any constitutional immunity of autonomous groups from 
legislative control that the State has generally stood aside. It 
is because a practical way has been found to forestall the need 
for such control. In finding such a way, Sweden demonstrates 
that industrial relations can be governed without sovereign com- 
mand. Laissez faire and automatism are no more tenable in this 
than in other sectors of the economic realm. But this does not 
lead to the conclusion, as the Swedish experience demonstrates, 
that the State must step in where “natural law” cannot govern. 
The quasi-public status of labor unions and employers’ associa- 
tions, in short, does not necessarily deprive them of their 
autonomy; nor does freedom of association necessarily conflict 
with the expectation that freely associated men will assume 
some of the burdens of government without losing their 
liberties. 
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Regarded narrowly as a problem of industrial relations, the 
Swedish experience is noteworthy. But it is doubtful that any 
considerable use could be made of that experience by other 
peoples remote from the Scandinavian peninsula, simply by 
transferring the institutions here described to a new milieu. On 
the other hand, the practical and scientific significance of the 
autonomous structure of the Swedish labor market, for people 
outside Sweden, is not apparent in the absence of a degree of 
orientation in terms much broader than the customary categories 
within which the labor problem is generally discussed. Actually, 
the implications of the Swedish evolution lead into some of the 
more basic questions concerning the nature of modern govern- 
ment. Therefore, an evaluation of this evolution cannot have 
much weight without some reference to the deeper issues 
involved. 

The most obvious of these fundamental issues concerns the 
role which private associations like labor unions and employers 
associations can assume within the framework of constitutionally 
governed national societies. The transition from qualified indi- 
vidualism to qualified collectivism that one sees in the or- 
ganization of the Swedish labor market is by no means a unique 
development, although it is perhaps more clearly apparent 
there. Because of its clarity, and because it reflects a well-nigh 
universal principle of politics, it raises some important the- 
oretical questions concerning the place of private associations in 
the State, or the greater society. These questions are not new; 
it is only their external form which has changed. The implica- 
tions of group autonomy, the relation of intimate associations 
to the less intimate and more inclusive political society (less 
intimate, at least, in our day), have been among the persistent 
problems of political philosophy. The current discussion of the 
problem of groups in relation to the State almost always takes 
the narrow form of an appraisal (usually a condemnation) of 
“pressure groups” and lobbying. But this is a fractional ap- 
proach~ dictated by the immediate problems of the day and 
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scarcely calculated to provide much insight into the broader 
issue which arises here. The more suggestive hypotheses are 
probably to be sought in the political thought of the later Middle 
Ages** and in the writings of the pluralistic school during the 
past century. Doctrine there has long been. It was reserved for 
the totalitarians of our own time, however, to act in such dra- 
matic and revolutionary fashion that even the most inveterate 
contemner of theoretic issues has been suddenly brought face to 
face with the ancient problem. Autonomy begins to mean some- 
thing concrete when it is actually threatened. Nor does the 
great Leviathan spring from Fascist and Nazi soil merely. The 
pressing demands of national unity and action in democracies 
are frequently at odds with those traditional rights upon which 
freedom of association stands. Can the functional autonomy 
which so strongly characterizes the government of industrial 
relations in Sweden survive the tremendous centripetal forces, 
observable in every country, which pull more and more private 
groups into the vortex of state activity? Or are the Swedish 
institutions so solidly based that they can resist codrdination? 
Will the labor market associations, on the contrary, gradually 
take their places as settled quasi-public organs of a preponder- 
antly private character, thus providing a remarkable example of 
constitutional adaptation? 

The second issue which has to be faced, not only in Sweden, 
but also in the United States and wherever the collective bar- 
gaining process is encouraged to the exclusion of dominance by 
the employer class on the one hand or by the State on the other, 
is whether power is to remain distributed im society or concen- 
trated in the hands of the government of the State. This issue 
is related to the first, for unless the State is to absorb all power 
of social control—or at least lay claim to such a monopoly of 

2a. See, for example, Otto von Gierke, The Development of Political Theory 
[tr. by Bernard Freyd] (New York, 1939), Chapter 5, “The Idea of 
Federalism”; and Johannes Althusius, Politica Methodice Digesta, Harvard 


Political Classics, Vol. II (Cambridge; Mass., 1932), especially the Introduc- 
tion by Carl Joachim Friedrich. 
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power—it is clear that residues of this totality of power which 
the State does not exercise, will be exercised by private groups 
and individuals. In the affairs of the labor market there is said 
to be in Sweden a “balance of power” between labor, the em- 
ployers, and the State. Whether this is an accurate description 
of the complex process by which functional autonomy carries on 
may well be doubted. But it is hardly doubtful that these func- 
tional groups do possess the means of coercing each other—to 
say nothing of their power to govern their own members—and 
that they can even control to some extent the direction of public 
policy. This is a political fact of first importance. Jurisprudence 
may claim for the State a kind of ultimacy of authority which 
is sometimes erroneously interpreted to mean omnipotence. But 
there is surely a difference between the inclusive power of the 
State in a totalitarian régime, and the limited power of govern- 
ment in constitutional systems. When we are discussing the 
government of Sweden, we are dealing with a constitutional 
government of limited powers. This does not mean that the 
legislative is subject to the reviewing power of the judiciary; 
the concept must not be taken so juristically. It means that in 
Sweden, as in the United States and Great Britain, there are 
whole areas of human activity which are normally withdrawn by 
common consent from the orbit of official state supervision. Within 
these areas there is either no government at all, or government 
of a purely private kind. To insist that only the State has the 
power to coerce is to say that these private governments have 
no power to coerce. Yet the facts belie such a conclusion, as 
anyone may see who glances at the statistics concerning the 
industrial warfare which is normally waged between organized 
labor and the employers’ groups. The economic sanctions which 
these embattled adversaries apply from time to time bespeak a 
private power which it is the concern of every modern state to 
keep within lawful bounds. Whether this can be done, or 
whether the adversaries must be completely disarmed and their 
weapons surrendered to the sovereign, as they are in the total- 
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itarian states, remains one of the hardest problems of modern 
politics. Yet the consequences of pursuing the one or the other 
of these alternatives—especially the consequences for human 
freedom—are seldom made the subject of careful inquiry. The 
issue really leads us to this problem: Is a constitutional orienta- 
tion of group politics possible? 


THE GOVERNMENTAL ROLE oF ASSOCIATIONS 


It is a remarkable fact that in precisely those countries in 
which men have busied themselves most with the broad issue 
of associations and their relation to the State, and have produced 
the most prolific literature upon the subject, freedom of asso- 
ciation has fared the worst. Fascist? and National Socialist* 
writers have poured forth a great stream of doctrinal writings 
which made much of the return of groups to their rightful 
status in society. Yet the ideal corporative structure and the 
stindische Aufbau of the books have failed to materialize. In- 
stead, we are told of the reduction of a highly organized society 
to “amorphous masses”® of subjects. Allowing for the pressure 
of war and the integrative power of crisis upon all national com- 
munities, it still appears doubtful in the extreme that the hope 
of the philosophers of these revolutionary movements will ever 
be fulfilled through programs of functional reorientation of 
their communities. The assault of the dictators upon private 
associations goes so far, indeed, that Hobbes’ attack on “private 
Systemes” within the body politic pales by comparison. 

Liberal governments have neither wished nor dared to invade 
the right of association in so bold a fashion. Nor is this re- 


3. See William G. Welk, Fascist Economic Policy: An Analysis of Italy’s 
Economic Experiment (Cambridge, Mass., 1938) and the literature there 
cited; C. T. Schmidt, The Corporate State in Action (New York, 1939); and 
Fausto Pitigliani, “Development of Italian Cartels under Fascism,” Journal 
of Political Economy, Vol. 48, pp. 375-400 (1940). 

4. Bibliographical references will be found in Taylor Cole’s article, “Cor- 
porative Organization of the Third Reich” in The Review of Politics, Vol. I, 
p- 438 (October, 1940). 

5. Emil Lederer, State of the Masses: The Threat of the Classless Society 
(New York, 1940), p. 18. 
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luctance born of fear. It is true that some private associations 
and groups within the democracies are often so strong that some 
have doubted the power of a government to subdue them with- 
out endangering the very foundations of the State.* But it could 
hardly be maintained that the right of men to form free assocta- 
tions has no more secure foundation than the necessity the State 
is under to placate certain powerful groups. Liberal régimes 
fighting with the last ounce of their strength against an enemy 
avowedly committed to a policy of totalitarian suppression of 
this, among other rights which liberals have held to be almost 
axiomatic, must cleave to the liberal tradition. It is not the 
liberal way, presumably, but the totalitarian way, to bludgeon 
all autonomous groups into submission. Humanitarianism has 
indeed pushed the scope of governmental activity in liberal 
régimes far beyond Herbert Spencer’s narrow formula; but the 
liberal creed demands a humanitarian justification for such 
expansion of public authority at the expense of private right. 
What justification could there be, on these grounds, for the 
immediate and universal suppression of freedom of association? 

The labor problem could be “solved” by the suppression of 
labor unions. It could also be “solved” by the suppression of 
all associations in the labor market, whether of workers or em- 
ployers. It could be “solved” by breaking down all private 
power, whether of capital or labor, and the assumption by the 
State of unlimited authority to govern the field. But a solution 
of the labor problem by the destruction—or, more euphemisti- 
cally, the “codrdination”—of these autonomous groups would 
amount to such a sweeping substitution of public for private 
government in this field that no state in which it was done 
could expect to preserve the pattern of constitutionalism.? 


6. Cf. Harold J. Laski’s observations upon the power of conservative finan- 
cial groups in Great Britain effectively to obstruct a Labor Government because 
the defenders of property cannot be expected to codperate in the “erosion of 
their own institutional bases.” Parliamentary Government in England. A 
Commentary (New York, 1938). 

Wr - C. H. McIlwain, Constitutionalism, Ancient and Modern (Ithaca, 
1940). 
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The problem of industrial relations has not usually been faced 
in these terms by many who would go to war in defense of the 
way of life which the totalitarians would destroy. There is a 
corollary of constitutionalism which is directly applicable: the 
business of government in a non-totalitarian state has to be 
shared, by the state’s officialdom, with the numerous autonomous 
groups which the constitutional pattern has encouraged. To 
assert that associations of workers and employers stand in a 
different position in this respect than business corporations, 
churches, private colleges and universities, foundations, and 
other private societies and groups, is to propose new doctrine. 
It is, moreover, to propose a doctrine which requires a better- 
than-casual explanation of the ends in view. The antithesis of 
liberalism is no longer a philosophical abstraction. It can be seen 
in action by anyone who looks abroad. And the family resem- 
blance of programs for the disciplining of the labor market— 
especially the disciplining of labor unions—to the tactics of 
totalitarianism, is too clear to permit covert attempts to reach 
the totalitarian end. 

What is not usually seen, however, is that the alternative to 
totalitarianism may well lie along some other path than the now 
closed path of laissez faire. To propose that there must be “or- 
ganization of industry for the public weal”® is not necessarily 
to write a constitution for the socialist commonwealth of the 
nation. Senator O’Mahoney has rightly observed that “the 
great need of the time is an understanding of the effect of huge 
national and international business organization upon individual 
liberty, and the place which government should occupy.”® The 
problem is in fact far wider. There is need also of an under- 
standing of the effect of all great private organizations, whether 
of business, labor or the professions, and the places which 
should be assigned to public government, on the one hand, and 


8. Statement of United States Senator Joseph C. O’Mahoney as chairman of 
the Temporary National Economic Committee. Press Release, January 13, 


1941. 
g. Ibid. 
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private government, on the other. There is room for the con- 
cept of privateness in the new non-totalitarian order. Indeed 
there must be, if a clean break is not to be made with constitu- 
tional liberalism. It is in this direction that the Swedish gov- 
ernmental processes in the labor market open up new vistas for 
the student of politics, for it has been demonstrated there that 
functional associations can operate privately within the frame- 
work of a constitutional government, can assume governmental 
functions, and can at the same time preserve a high degree of 
autonomy. 

The Swedish associations have not been codrdinated by the 
State. They occupy the status of private associations, and the 
law relating to their activities is largely private law. There can 
be no doubt that they do perform essential public functions. If 
they were not there, the State would certainly have to fill the 
gap by creating something very like them. It stands to the 
credit of the men who have foreseen this need, that the asso- 
ciational structure was built by private initiative, and that there 
has been no important opposition on either side, for many years, 
to the creation and strengthening of associations on the other. 
This mutual tolerance of an organized opposition is a matter 
that requires emphasis, for it means that businessmen who 
wanted the power that union gives, have been willing, on the 
whole, to admit the soundness of the application of the principle 
of unionism on the side of labor as well. Féreningsratt—the 
right of association—was a fundamental right of the citizen. It 
did not apply exclusively to one side or the other. For many 
years it has been written into collective contracts as a mutual 
guarantee that the employer and the worker may organize them- 
selves for purposes of collective bargaining without restraint 
from the other side; and even if it was not expressly stipulated, 
it was a right that arises, according to Swedish jurisprudence, 
from the very nature of a collective contract. Indeed, the whole 
collective contract system, upon which the orderliness of produc- 
tion and distribution largely depends, presupposes a strong asso- 
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ciational foundation, a fact which is recognized quite as fully by 
employers as by workers. Recent developments, such as the 
drafting of the Basic Agreement?? and the adoption of general 
wage agreements by which the wage scale fluctuates to some 
extent with the cost-of-living index published by the Social 
Board, indicate that the top organizations—the great private 
federations in the labor market—accept their public responsibil- 
ities with a seriousness of purpose that makes fruitful collabora- 
tion practicable. The potentialities of such collaboration between 
the erstwhile bitter adversaries are promising and far-reaching, 
and there -is no reason to suppose that they lack either the 
capacity or the will to achieve these ends without state interven- 
tion. This is not to say that the tension between them has been 
relaxed, nor that they have abandoned their function of repre- 
senting opposing economic interests in the bargaining relation- 
ship. But they have demonstrated beyond peradventure that 
unionism has its constructive side, and that it may contribute 
positively to the furthering of national interests. 

When all these things have been said, however, many difficult 
questions arise, the definitive answers to which have not been 
given and may not be predicted with any certainty. One may 
question, in the first place, the eventual outcome of the transition 
from industrial warfare to collaboration between organized labor 
and organized employers. It is hopeful to see how effective a 
shield against state intervention collaboration can be. It gives 
promise of a day when economic sanctions can normally be held 
in abeyance while differences are ironed out entirely by delibera- 
tion. The strike, the lockout, the blockade and the boycott may 
possibly pass into obsolescence as the collaborative technique is 
gradually perfected. But is it possible to expect these weapons 
really to become obsolete so long as the opposing interests of 
the labor market are free agents? Is the total abolition of indus- 
trial warfare of this kind consistent with the preservation of 
functional autonomy? This is one of the questions which the 


10. See Chapter 8 above. 
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proponents of freedom of association and limited government 
will have to face sooner or later, for it involves the important 
and inescapable issue of the private power to coerce and the 
possibility of preserving private rights when the private power 
to coerce is reduced toward zero, while public power is increased 
to the maximum. Fruitful. discussion of this issue depends upon 
the conclusion reached in discussing a deeper one: the justifiabil- 
ity of the power of private groups to govern, and the question 
whether the gradual assumption by the associations of quasi- 
public functions must not end with their transformation into 
public organs and the universalizing of their members’ privileges 
as a matter of public law. 

These are not the necessary and inescapable results of the 
collective contract system. But they are results which are at 
least logically implicit in the evolutionary trends to be observed 
in Sweden. The tinsel of corporatism has never dazzled the 
Swedes. No native grandiose paper programs for a new guild 
state have appeared. The approach to the problems of the labor 
market and economic organization has been matter-of-fact, and 
the method empirical in the extreme. It is true that some 
Swedish scholars have probed the issue of corporatism as a 
domestic problem," and have indicated the need for future con- 
sideration of the place which private groups and associations 
should occupy in the whole constitutional structure of the State.1” 


11. Dr. Gunnar Heckscher, approaching the problem from the pluralist point 
of view, rejects the dictatorial solution of fascism; he also rejects the ‘“con- 
servative” proposal of the liberals merely to regulate the fighting methods 
(stridsmetoder) of groups while strengthening the position of the State through 
more democratic representation of individual interests in the legislature, in 
order to diminish the importance of interest groups. He denies that either of 
these pretended solutions gets to the root of the problem as it arises in Sweden, 
and expresses the hope that Sweden, in this, “as in the rise of liberalism a 
hundred years ago, will be in a position to solve the problem in her own way 
on the basis of international experience, before the knot has been drawn too 
tight... .” “Den Fria Korporatismen i Sverige,” Nordisk Tidskrift (1936). 
I am deeply indebted to Dr. Heckscher for his cogent and suggestive discussions 
of the place of associations in Sweden as a problem of political philosophy. 

12. See Nils Herlitz, Sweden: 4 Modern Democracy on Ancient Foundations 
(Minneapolis, 1939), pp. 84-87. 
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There is a certain awareness—it is impossible to say how wide- 
spread among various social classes—of the implications of col- 
lectivism as it is practiced in the USSR, in the Third Reich and 
in Italy. But the imported doctrines have not been popular. 
Possibly these examples of state intervention in the economic 
realm have dampened any latent enthusiasm over corporatism 
and revolutionary collectivism which might have found expres- 
sion in the absence of developments within these near-by states 
within the past two decades. Yet a cool reception of doctrines 
of this kind does not necessarily mean that institutional develop- 
ments at home always took the opposite direction. 

In particular, it may be questioned whether the collective 
contract system does not show signs of hardening into fixed 
procedure and a static pattern of privilege for a large part of 
the labor market. Although the system grew in an era of free- 
dom of contract and is perpetuated on the principle of voluntary 
agreements periodically arrived at, there is some evidence that 
the flexibility implied by these circumstances may not always 
prevail. Beyond the function of pacification, the collective con- 
tract decrees, in effect, a certain division of the costs of enter- 
prise through the wage structure which it prescribes. While the 
formula for that division is technically thrown open for com- 
plete reconsideration every time the contract expires (the term is 
generally for one and less frequently for two or more years), 
actually revisions of the wage scale downward are difficult to 
achieve. Moreover, many contracts which are made for a one- 
year period are renewed year after year, so that new enterprisers 
and new unions which step into the framework of the agreement 
from time to time are not wholly free agents in determining 
this distribution of costs. The joining of an association, of 
course, necessarily reduces the freedom of action of the member; 
this is part of the cost of united action. But the gradual ex- 
tension of the number and scope of contracts to cover substan- 
tially the whole labor market, and the tendency to renew the 
contracts thus made, term after term, greatly reduce the options 
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left to individual employers and workers in the making of em- 
ployment agreements. Thus the collectivizing process in the 
labor market extends its influence significantly along both the 
space and time axes, and comes eventually to affect a vast field 
of social relationships, as well as economic relationships in the 
narrower sense. Whole sections of the population depend upon 
the economic distribution determined by the collective contract 
system, and therefore upon the social values which such a dis- 
tribution makes possible of realization. 

The possibilities of a return to status which are implicit in 
this form of ad hoc collectivization have to be considered. But 
these possibilities must not be unduly emphasized to the ex- 
clusion of the continuous responsiveness of the Swedish system 
to economic change. The index wage agreements!® of 1939 and 
1940 show that a new equilibrium can be reached without great 
difficulty through the system itself, for the associations can and 
do function rapidly to adapt the collectivized wage structure to 
crisis demands. The Swedish experience offers no support to 
those! who insist that collective agreements necessarily freeze 
wage levels so as to discourage the employment of capital. On 
the other hand, it is clear that the flexibility observable in 

_ Sweden depends heavily upon the sense of public responsibility 
among those leaders at the top within the associational struc- 
ture. Were they not to act promptly in the face of such a critical 
period as the end of the year in 1939, when many collective 
contracts were about to expire and great uncertainty prevailed 
as to the trends of costs and of business generally on account of 

‘the war, public action could almost certainly be expected. 
Whether labor leaders and leading employers will always as- 
sume such responsibility and act upon it is not entirely free from 
doubt. Speaking from the record, to be sure, one may be 
optimistic. 

13. See Chapter 8 above. 


14. E.g., Daniel J. Lyne, “The Future of the Common Law” in Jubilee 
Law Lectures 1889-1939 (Washington, D. C., 1939). 


FUNCTIONAL AUTONOMY 339 


In one other important respect the collective contract system 
in Sweden has maintained its adaptability: that is, by steering 
clear of statutory extensions of the contracts to groups which 
have not participated in the negotiations, and without their con- 
sent. The standardization of wages and working conditions by 
this means or by administrative decree has been widely adopted 
in many countries.1° It has always been avoided in Sweden. 
The State intervenes neither to enforce compulsory awards in 
arbitration, nor to require the acceptance of contractual condi- 
tions by those who were not within the boundaries of the original 
agreement. The adoption of such a policy of state intervention 
would radically alter the nature of the collective contract system. 
It would not only deprive the associations of their autonomy, 
but also institute a process of legislation by private groups. In 
view of the history of such steps in the Weimar Republic,!® it 
would seem that restraint in this field is the path of wisdom. 

Could the associations, by these and other changes which have 
been forestalled to date but are nevertheless within the realm 
of possibility, be transmuted into estates or corporations, and 
thus become mere instruments of state power in full control of 
the affairs of the labor market? The hypothesis is an attractive 
one, but there are a good many considerations which lead 
away from such a conclusion. Aside from the fortunes of war, 
which could inundate the Scandinavian peninsula completely 
with totalitarianism by sheer force of foreign pressure, there is 
far greater promise of the persistence of the functional auton- 
omy here described than of its decline. 

There is no regimentation of the labor unions and the em- 
ployers’ associations, nor are they instruments of state authority. 
They are not incorporated, and the State exercises no supervision 
over their internal organization. Since the capacity to act as a 


15.L. Hamburger, “The Extension of Collective Agreements to Cover 
Entire Trades and Industries,” International Labor Review, Vol. XL, 153-194 
(August, 1939). atiea 

16. Frieda Wunderlich, Labor Under German Democracy: Arbitration 1918- 
1933 (New York, 1940). 
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legal unit ( rittskapacitet) is not a concession of the sovereign 
in Sweden, but arises whenever an association has adopted by- 
laws, elected its officers, and authorized them to act for the 
members, legal personality arises without the necessity for a 
charter grant. In the selection of their officers and agents, they 
consult no state authority, and no “leaders” are sent to oversee 
their internal affairs. Although the Riksdag has imposed special 
responsibilities upon them for the carrying out of the terms of 
collective agreements, the control of the use of economic sanc- 
tions, and appearance before the Labor Court in civil actions 
arising from breach of collective contracts, there is no devolu- 
tion of public power to govern their members and to regulate 
special sectors of economic activity. They have no delegated 
power, for example, to compel membership, nor to exclude and 
expel workers and employers. They have no delegated authority 
to monopolize areas of the labor market, oversee apprenticeship 
and professional training, collect dues, lay down trade rules, 
and govern production or the labor supply. The broad powers 
devolved upon the estates of Germany, for example, are un- 
known to the Swedish associations. But then the German Stande 
were not supposed to be matured labor unions and employers’ 
representative groups, set up separately and in opposition to each 
other, but rather integrated organs with public powers of govern- 
ment in the economic realm. They were to be open agencies 
of the sovereign. The Swedish associations, though charged with 
great responsibilities, have no more than a private power of 
government. Despite their recent successful attempts at col- 
laboration in times of crisis, moreover, there is in no sense a 
fusion of their organizational structures. Labor and the em- 
ployers maintain their separate combat and negotiatory repre- 
sentative units, and no legislation has been adopted for the 
purpose of merging their representatives into a corporative 
scheme. 

Widening the perspective somewhat, it is even clearer that a 
closed system of estates or corporations would not be congenial 
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to the Swedish environment. In Germany, the estate (stén- 
dische) theories which influenced the National Socialists were 
closely allied with anti-parliamentarism, anti-liberalism, the re- 
jection of political egalitarianism, and of the Marxist ideology. 
It 1s conceivable that a “free corporatism”!? could emerge from 
the Swedish situation, but if it did, it would certainly not bear 
the stamp of German doctrine under the Third Reich. Vilifica- 
tion of parliamentary government is not popular in a country 
which has recently celebrated the fifth centennial of the found- 
ing of its Riksdag. The growth of codperatives and the rise of 
the Social Democratic Party must not be taken to mean that 
liberal tenets have been abandoned, and that “plutocracy” is 
harried out of the land. The private enterprise system still 
flourishes. The socialism of the Social Democratic Party argues 
for a gradual extension of social control—but not necessarily 
state control—over the means of production and distribution. 
Large areas of privacy are thus not only to be tolerated but 
actively encouraged. Socialism in Sweden does not envisage the 
immediate acquisition by the State of every interest group. It has 
been possible to assert the paramountcy of public interest with- 
out surrendering the right of groups of men to govern them- 
selves. These things do not point toward a sténdische Aufbau of 
the Nazi brand. Even if the Swedish collective contract system, 
therefore, were to show signs of maturing into a functionally 
organized social structure, there is no persuasive evidence that 
it would end with National Socialism. 

Yet the argument is heard today, with growing emphasis, 
that the systematic organization of the labor market must even- 
tually lead to totalitarian dictatorship. It is insisted that the 
rise of private associations to a position of importance in the 
complex governmental structure of any country means an ap- 
proach to fascistic innovations. The argument overlooks some 
paipable facts. In neither the United States nor Sweden is it 
any longer an open question whether governing power shall be 


17. See note 11 above. 
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allowed to private groups. They already have it. As to the 
United States, there is nothing novel, as Professor Jaffe has 
shown,!8 in the delegation of governing power under American 
law to private persons and groups; and the tolerance of private 
coercive power, even when there is no direct statutory delega- 
tion, would seem to be an inescapable concomitant of the “great 
complexes of property and. contract which constitute our modern 
industrial machine” and “the monopolistic associations of capital, 
labor, and the professions which operate it.”1® Nor are there 
any constitutional limitations upon the abuses of such private 
power, as Professor Hale has amply demonstrated.?° Private 
groups govern their own members, but they go much further 
than this. They indulge in rule-making which affects those out- 
side. They also use sanctions for the enforcement of their de- 
terminations, which have coercive power against those outside as 
well as those inside the group. To deny these things is to blink 
the facts of established practice and the law of the courts and 
the statute books. 

The governing power of private groups is established. It is 
therefore an academic question whether individualism can be 
“preserved” in the face of totalitarian collectivism. These are 
not the practical alternatives. What we have to decide is 
whether it is possible to adapt the private collectivistic areas 
within our constitutional régimes to the way of life which is 
ideally identified with constitutionalism. Nor is it a useful pro- 
posal to break up these private groups and disperse their powers 
by a process of atomization. To do that, if the recent history of 
the Third Reich is any guide, would be to prepare the ground 
for totalitarian dictatorship. We are left with the necessity of 
finding some constitutional framework for private associations, 

18.L. L. Jaffe, “Law Making by Private Groups,” 51 Harvard Law Re- 


view 201 (1937). Cf. Note, “Delegation of Power to Private Parties,” 37 
Columbia Law Review 447 (1937). 


19. Jaffe, op. cit., p. 220. 
_20. Robert L. Hale, “Our Equivocal Constitutional Guarantees,” 39 Colum- 
bia Law Review 563 (1939). 
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some formula by which autonomy can be preserved while at the 
same time the general welfare of the whole community is not 
threatened by arbitrary and irresponsible exercise of the private 
power to coerce. 


SANCTIONS AND THE BALANCE OF PowER 


In the parlance of Swedish commentators, peace in the labor 
market depends upon a balance of power between three ele- 
ments: labor, the employers, and the State. The expression is 
figurative. It is an example of the remarkable paucity of hy- 
potheses suitable for assimilating the political facts, which gen- 
erally prevails in popular discussions of the labor problem. It 
does not describe accurately the complex interplay of forces in 
the field. It does violence to the juridical fact that the State may 
at any time extend its authority so as to engulf one or the other 
of the component forces assumed in the formula. Yet there is 
much truth in it. It is more than a mere borrowing from the 
terminology of modern physics, since, as Professor Sidney B. 
Fay has shown,”! the general balance-of-power doctrine has been 
a maxim of common sense in politics since antiquity. The 
equilibre européen is but a modern version of it. To bring it 
from the field of international politics into the domestic arrange- 
ments of a national community, however, raises certain difficul- 
ties not entirely of a theoretical nature. What is the nature of 
the power presumed? How far are the possessors of it free to 
use that power? How far can its use be tolerated? 

In the balance of power between nations, armaments were an 
important factor. Do the powers in the labor market have 
weapons at their disposal? Can they use force? Not in the 
military sense. But the strike and the lockout are weapons. 
The power to use economic sanctions is the power to coerce. 
Bargaining power, as Professor Slichter has observed,”? is meas- 
ured by the cost to A of extracting a gain from B. In the simple 

21. Encyclopedia of the Social Sciences, Vol. I, p. 395. 


22. Sumner Slichter, Union Policies and Industrial Management (Washing- 
ton, D. C., Brookings, 1941), p. 370. 
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individual employer-employee relationship, where the worker 
withdraws his services and the employer declines to hire, or to 
continue to employ, until certain conditions are met by the other 
side, bargaining power bears little resemblance to military 
power. But the combined action of individuals introduces new 
elements into the situation. “Campaigns” are maneuvered. 
Unions and employers’ associations become “combat organiza- 
tions.” Both sides amass “war chests.” “Fighting measures” 
(stridsatgarder) \ead to “industrial warfare.” The gains ex- 
tracted in the collective bargaining which succeeds a trial of 
strength are in some respects spoils of war, especially when one 
side has had to capitulate from sheer exhaustion. Some by- 
standers, especially those who suffer minor losses in the fray, 
denounce all this as intolerable internecine strife. They would 
have law and order coerced upon the adversaries by direct state 
action and, in the last analysis, by physical force. This would 
not be abolishment of coercion. It would be the concentration 
of coercive power in the hands of public government. 

The harshness of this remedy of concentration—one which 
can be seen at work in the totalitarian régimes—reveals the 
essential difference between the bargaining power of collectivities 
of workers and employers, and the sanctions by which the State 
may enforce law. It is the difference between economic sanctions 
and military sanctions. In Sweden, where labor disputes are 
rarely accompanied by violence and the use of troops to suppress 
strikes and protect strikebreakers is an offense to the moral sense 
of the community,?* economic pressure is allowable where the 
resort to force would be beyond both law and right. If balance 
of power there be in the labor market, it is a balance of power 
to exercise economic pressure. The weapons of physical destruc- 
tion are beyond the pale. No such limitation rests upon the State, 
however, in the balance of power between nations. Nor is it 


23. When troops were used for this purpose at Adalen in 1931, there was 


general consternation, and a special commission was named to make a thorough 
Investigation, 
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certain that such a limitation disarms the State at home when 
the limits of industrial warfare have been reached, beyond which 
the “powers” of the labor market are made liable for the un- 
lawful resort to economic sanctions. It is true that in Sweden 
no criminal statute prohibits the use of such sanctions under 
penalty of fine and imprisonment. Strikes and lockouts, block- 
ades and boycotts are not named in the penal code. It is true, 
too, that the remedy open to sufferers from breach of collective 
contracts when these tactics are unlawfully resorted to, is a civil 
remedy before the Labor Court, which, it is important to ob- 
serve, has never turned to the might of the King’s men as an 
ultimate sanction for its judgments. But none can doubt that 
the State could, juridically speaking, assert such power, and that 
if it did so, the economic power of the adversaries in the labor 
market would be no match for it. 

Characteristically, the State does not intervene in this way in 
Sweden. It leaves a relatively wide field of combat open to the 
contenders. This is in part the residue of a liberal era when the 
politics of laissez faire decreed a minimal intervention in the 
economic realm. Much that is coercive is allowable. That is 
why the Swedish Employers’ Federation and the Confederation 
of Swedish Labor Unions have their separate accumulated funds 
for strike aid. A fattened union, in normal times, can soon bring 
an impoverished employer to his knees and demand that he sign 
on the dotted line. It is strategically unwise to remain unor- 
ganized in the face of such dangers. Members of the Em- 
ployers’ Federation never sign closed-shop agreements; but 
unorganized employers often have no other alternative if they 
want to stay in business. The State will not rush to their aid. All 
this is lawful warfare. It is lawful also for an employer to spurn 
the union demands of a weak labor organization which stands 
alone, and to force its workers to accept a ruinous wage scale 
or go on relief. 

What is not lawful is the use of sanctions by those who have 
agreed not to use them. A collective contract may embody a 
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most unjust wage scale; it may put the employer at great eco- 
nomic disadvantage by rigid seniority rules, promotion clauses 
and closed-shop provisions; once it is made, it automatically 
binds the parties not to use pressure by strike or lockout to alter 
the terms during the life of the agreement. It binds them no 
longer. When the contract expires, the warfare may begin anew. 
Nor does it bind them, even during the term of the contract, 
with respect to matters not stipulated therein, unless it is ex- 
pressly provided that all disputes whatsoever shall be negotiated, 
arbitrated or adjudicated. The most important boundaries of 
industrial warfare, therefore, are congruent with the boundaries 
of the collective contract. These boundaries cannot be simply 
traced; they have to be pricked out case by case by the Labor 
Court, if negotiation and arbitration fail. The collective contract 
system, because it is a mosaic of some 11,000 separate agree- 
ments and not a neat symmetrical pattern sketched out by gen- 
eral legislation, imposes many rigorous peace obligations at 
certain points and comparatively few at others. In some of the 
contractual instruments, the norms laid down for the condi- 
tions of employment are precise and undebatable, in others they 
are hazy and productive of quarreling. But if the collective 
contract system prescribes no simple and universal pattern of 
peace, it has the merit of adaptability to the many different 
situations in the labor market, and it rests mainly upon the solid 
foundation of consent. 

The boundaries of industrial warfare are not entirely con- 
gruent with the area of direct consent. The State decrees that 
even in the absence of contractual obligation there is a statutory 
duty not to level the weapons of the strike and the lockout 
against men because they organize themselves for self-help. The 
right of association is an inviolable right for which the State 
itself stands as guarantor. It is a fundamental axiom of public 
policy that the private associational structure shall be strength- 
ened. 

But can all this be interpreted to mean that there is a balance 
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of power between three elements: the State, labor, and capital? 
There seems to be no escape from the conclusion that the State 
stands in an entirely different relation to groups of employers 
and workers than they stand in relation to each other. The State 
is an association; but it is the public association par excellence. 
The remaining groups, in the very nature of constitutionalism, 
cannot wish to claim more than a quasi-public status at the most. 
Much of their freedom of action depends precisely upon their 
private status in law. Autonomy is not a characteristic of 
Stande, sindacati, and corporaziomi, and it is here that the Swed- 
ish system is radically different from continental corporatism. 

Here arises the dilemma of private collectivism in a liberal 
constitutional régime. For the protection of their personal 
rights, men must be free to act collectively. Collective bargain- 
ing is but a special application of the doctrine that in union there 
is strength. Yet, in Burke’s cogent phrase, “liberty when men 
act in bodies is power.” If the State suppresses freedom of asso- 
ciation, it denies its citizens a fundamental right?4 which the 
State ought to protect. But if it does nothing to curb the rise 
of private economic power, and heedlessly encourages autono- 
mous groups to strengthen their private fortresses, it invites its 
own destruction. 

Theoretically, the power of the State can be “balanced” by the 
careful counterpoising of private powers, not only against each 
other, but against the State as well. Danger arises from two 
sources in such a policy. Private power which is strong enough 
to curb the tyranny of the State, may also be strong enough to 
resist curbs upon its own tyranny. Beyond this, there is the 
question whether the supposed equilibrium can be preserved. 
Private power may wax strong while public power is frittered 
away through immunities and inaction. Nor is there any cer- 

24. See the language of Chief Justice Taft in American Steel Foundries v. 
Tri-City Central Trades Council (1921) 257 U. S. 184, 209, and of Chief 
Justice Hughes in National Labor Relations Board v. Jones & Laughlin Stee! 


Corporation (1937) 301 U. S. 1, 33, in which this right is particularized as 
to collective bargaining. 
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tainty that collusion between the presumably counterpoised 
private powers can be avoided. 

No one doubts that the recent collaboration®® of the great 
federations in the Swedish labor market which produced the 
Basic Agreement and the wage index agreements was motivated 
by the statesmanship of leaders on both sides, who wish to 
avoid conflicts potentially dangerous to the State as well as to 
the autonomy of these federations. Yet the possibility must be 
faced that such collaboration may become so institutionalized 
that a new consolidated private power of vast proportions will 
some day be introduced into the life of the country. It would be 
gratuitous to suggest that this kind of institutional development 
will occur in Sweden. On the other hand, there is food for 
thought in the suggestion that a kind of “amicable logrolling 
between the captains of organized capital and labor’** in Great 
Britain may have contributed to the “stagnation” of the par- 
liamentary system; and American observers will call to mind 
the recent anti-trust suits brought by the United States Attorney 
General against combinations of unions and employers. The 
impetus toward cartellization is always in the background. 

The concept of balanced powers has only a limited usefulness 
in estimating the governmental process in the labor market. 
What is needed is a more mature political frame of reference in 
which the autonomy of groups has a constitutional justification. 
A liberal régime, to remain liberal, must provide a place for 
freedom of association, but it must at the same time insist that 
autonomous groups frankly assume public obligations. The 
“egoism” for which the totalitarians taunt the democracies is 
discernible in subtler forms than individual observations that 
“the public be damned.” It appears frequently among those 


25. See Chapter 8 above. 

26. R. H. S. Crossman, in Politica, Vol. IV, p. 277 (1939). Compare “Die 
Sozial-Organisation in Schweden,” Reichsarbeitsblatt II Nr 12 (Berlin, 1938), 
in which freedom from state intervention is pointed out, while a certain trend 
toward collaboration between employers’ and workers’ groups is noted favor- 


ably as a device for establishing rest homes, pension systems, savings banks, 
libraries, etc. 
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who protest the most patriotic intentions. That private eco- 
nomic power may be left to pursue its own interests first, and 
the public interest last, if at all, is not a principle congenial to a 
liberal constitutional theory of autonomous groups. The times 
we are living in require a better justification for privacy than 
that offered by nineteenth-century individualism. The public 
weal is not necessarily served by the unlimited interplay of com- 
peting selfish interests; the doctrine of automatism becomes 
even more suspect when private interests are no longer at- 
omized, but are agglomerated into great blocs with coercive 
powers. It is one of the basic problems of modern government 
to accommodate these great interest blocs within the constitu- 
tional structure of society without destroying private rights. 
One must not look to Sweden for an answer to this question 
in doctrinaire terms. There is a general absence of social and 
legal theory there in respect of the politics of the labor market 
and the place of associations within the broad framework of the 
national community. It is not the Swedish way to draw up 
elaborate blueprints of a future society. The contribution of 
Sweden is none the less real, though it must be ferreted out 
through a detailed examination of practice. Such an examina- 
tion of practice has been the purpose of this book. The contribu- 
tion is not necessarily one which can be of immediate aid in 
the solution of the same problem in other lands. Neither is it 
one which can well be ignored by foreign observers. Appre- 
hension over the future of our own national labor policy could 
be met by a sober consideration of the more mature Swedish 
developments which point in the same general direction. No 
one, for example, who looks closely at the collective contract sys- 
tem there can fairly conclude that there is a “threatened serf- 
dom” for workers “as a result of industry-wide or nation-wide 
bargaining.”®? Collective bargaining is not, as the Swedish 
experience proves, of exclusive benefit to the workers; its merits 


27.$. B. Pettengill, former Member of Congress from Indiana in the Los 
Angeles Times, January 2, 1940. 


350 THE GOVERNMENT OF LABOR RELATIONS IN SWEDEN 


impress most employers as well. It is clearly possible to have 
thoroughgoing organization of workers and employers, to re- 
serve for them a large measure of autonomy, and to allow them 
the use of powerful economic pressure against each other, with- 
out a disruption of the social structure. It is possible to en- 
courage a vast extension of the network of collective agreements, 
arrived at by a free bargaining process, without interposing com- 
pulsory arbitration. It is not necessary to suppress all strikes 
and lockouts by law in order to secure labor peace and a high 
degree of productivity. Industrial peace can be founded upon 
consent, mainly, and the allowable area of economic conflict can 
be narrowed within secure boundaries, without resort to sweep- 
ing legislative fiat. The collective contract system can be ex- 
tended to cover the greater part of the employees of the nation 
without resort to the device of compulsory extension by law; 
extension can occur by freedom of contract and freedom to 
organize for collective bargaining. The judicial process, on the 
other hand, can be introduced prominently into the disputatious 
field of employer-employee relations, without doing violence to 
the principle of freedom of association. These things are all 
demonstrated by the way in which industrial relations are gov- 
erned in Sweden. But it is a governmental scheme that divides 
the burden of governing between the State and private groups. 
It is not one which can be reached by atomizing the forces of 
private power, nor by transferring the whole burden to the 
shoulders of the State’s officialdom. Whether this is the path 
of the future, or the last stage of a closing epoch of liberalism, 
is a question which must be answered by those who look back 
with a perspective that the contemporary observer does not 
command. 
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THE RISE OF THE COLLECTIVE CONTRACT SYSTEM IN SWEDEN 


NOTE ON SOURCES FOR THIS CHART 


The shaded portion, representing the growth of labor unions from 1888 to 
1940, is based upon statistics in the archives of the Confederation of Swedish 
Labor Unions (LO) and published in Fackféreningsrérelsen och néringslivet 
(Stockholm, 1941), p. 35. These figures approximate the total number of 
organized workers by years, but they do not include the syndicalist unions and 
several other lesser groups according to Sigfrid Hansson, Den svenska fack- 
féreningsrérelsen, 7th edition (Stockholm, 1938), p. 431, note 1. The curve 
is therefore a conservative estimate. Inclusion of data relating to these lesser 
groups probably would not change the trend appreciably. 

The solid line represents the whole number of workers covered by collective 
contracts in Sweden according to the published statistics of the Royal Social 
Board in Sweriges officiella statistik. Arbetsinstallelser och kollektivavtal .. . 
av K. Socialstyrelsen (published annually). These statistics were not published 
before 1908. 

The dotted line represents the total number of workers covered by collective 
contracts entered into by unions affiliated with LO. This curve is based upon 
statistics published by LO in Fackféreningsrérelsen och néringslivet (Stock- 
holm, 1941), p. 39. 

The upper curve indicates the trend only, and not the absolute numbers, 
of adult population between the ages of 20 and 60. It is constructed on the 
same vertical scale as the other curves, but the curve has been dropped to give 
proximity to them. Data for this curve are given below, as compiled from 
Statistisk adrsbok for Sverige, utgiven av Statistiska Centralbyrén (Stockholm, 


1939), Pp. 8. 


Adult Adult 
Population Total Population T otal 
Year (20-60) Population Year (20-60) Population 
GS SOmmet 07505020 eso 45505,008 1920) 1 2,896,236.04.. 22.5 53904,489 
1:60 Orman UOs2 7 Soe os ciec AeA SS 9S T1925) 350555453558 ee 6,053,562 
TOOOmE2 B72, 000 occ. sess. aU POsd A tn 20300635270) 794 sees a 6,142,191 
MO TO 255.9850 6 Silos) sot 555225403 1935  35496;804..3....- 6,250,506 


PQS M25 73155202 eevee Site FONE LOZ ONNER 520507300 an tee 6,266,888 
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APPENDIX II 
WAGES AND LIVING COSTS IN SWEDEN* 
FOR ADULT MALES 
1913-1938 


OOOO SOS 


Hourly Wages Annual Income 
Year Costiof: || Mood ata 
Living | Provisions } Nominal Real Nominal Real 
TESS oe 100 nee 100 100 100 100 
We eed 102 100 105 103 
Io eon 115 121 108 94 
WONG. come 130 139 118 91 119 92 
IWIN Sc cos 162 181 145 90 143 88 
LONG rere 225 270 213 95 202 90 
O19. 261 320 283 108 257 98 
1S 6 ocx 269 298 368 137 291 108 
192 Dea 241 235i) 363 151 271 112 
1920s 195 180 263 135 207 106 
1903 ee 177 164 244 138 176 99 
92a iesays 174 164 249 143 199 114 
NGS sions 176 168 258 147 201 114 
IPSS oo0% 172 158 262 152 Pala 123 
WORT 5 ono 171 NSS 267 156 216 126 
NOD Sree 171 154 271 158 202 118 
192 Ona 169 150 280 166 222 131 
1930s 164 140 287 175 224 137 
OSI Perce 159 131 287 181 213 134 
WEY soe 156 127 276 177 194 124 
ICES caste 153 123 262 171 192 125 
OSA rete ae 154 124 267 YS 207 134 
LOS Sees. 156 130 273 175 214 137 
1986s 158 134 280 177 219 139 
IO By aear 162 140 289 178 228 141 
1933 ae 166 144 309 186 237 143 


*From Svenska Arbetsgivareforeningens styrelse-och revisionsber dttelser for dr 1939 (Stockholm, 1940), 
p. 39. These index numbers are for manual workers. Wage numbers before 1922 are from the records 
of the Social Board, thereafter from the records of SAF (the Swedish Employers’ Federation). Cost- 
of-living index numbers are those published by the Social Board. The wage average is taken for all 
occupations and includes overtime and bonuses. 
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STRIKE COMPENSATION AND ADMINISTRATIVE COSTS 


IN THE SWEDISH EMPLOYERS’ FEDERATION* 


355 


1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
1939 


DisBURSEMENTS 


Strike 


685,750.82 
1,376, 833.75 
2,107,040.41 
5,409,248. 16 
6, 178,200.72 
1,643, 119.00 

388,339.00 

345,373.96 
1,610,008. 58 
1, 542,999.09 

130,846.00 


Administra- 
tive Costs 


696,386.17 
688,975.49 
765,555.61 
693,952.85 
736,294.35 
721,493.46 
749,016.85 
752,812.15 
751,328.69 
755,428.92 
850,132.05 


1,382, 136.99 
2,065, 809.24 
2,872, 596.02 
6, 103,201.01 
6,914,495 .07 
2, 364,612.46 
1, 137,355.85 
1,098, 186.11 
2, 361,337.27 
2,298 ,428.01 

980,978.05 


Average 
No. 0 


Workers\Strike| Admin- 


Cost Per WorKER 


Involved) Pay- |istrative] Total 
ments} Costs 


290,176 
310,610 
312,971 
287,018 
262,061 
263,601 
293,228 
321,908 
355,190 
401,966 
414,477 


*From Soenska Arbetsgivareforeningens styrelse-och revistonsherattelser for dr 1939 (Stockholm, 1940), 


p. 25. Costs are computed in Swedish crowns. 
include payments for losses incurred by employers for lockouts approved by the Federation. 
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mpensation figures in the first and seventh columns 


PROGRESSIVE TRANSITION TO INDUSTRIAL UNIONISM* 


Craft Unions 


Industrial Unions 


65.8} 58,802 |26.2) 10 |26.3| 96,344 |46.1 
54.0] 72,688 |20.2} 19 |38.0/230,586 |64.2) 4 | 8.0) 56,207 
43.5| 93,760 |14.5| 22 |47.8/432,473 |67.0) 4 | 8.7/118,973 


3 


ship 
Te Sie Ita 


Per-|Member-|Per- 
cent| No. |cent 


cent 
PB bef 
15.6 


18.5 


*§. Hansson, “Arbetarnas fackliga organisationer,” SOU 1935: 66, p. 461. 
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APPENDIX V 
ORGANIZATION MEMBERS OF THE SWEDISH EMPLOYERS’ 


FEDERATION! 
Affiliated’ | Workers 
Employed 
Aulhe General Grou pana). ee tae: os ot oets crete ee oer 41,512 
B. Trade Groups and Local Associations 

1. Bookbinders’ Employers’ Union of Sweden........ 5,605 
2. Wood Industry Union of Sweden...............- 10,061 
Bice Lrom Works Wnioni cps) telat ei teratet shi teeerete 40,121 
4. General Employers’ Association........... eee 8,924 

5. Swedish Highway and Waterway Construction 
Employerss Union: menisreeess detect sie tener 7,027 
62 baper Mall Wnionioltoweden ease etter eee 14,477 
7. Clothing Industry Union of Sweden.............. 14,757 
8 oSawmilllU inion avr de ctscic mite ot rodeo 125139 
9. Textile Industry Union of Sweden............-.. 395337 
10. Commercial Employers’ Union of Stockholm...... 1,662 
11. Granite Industry Union of Sweden.............. 2,224 
12 ePaper-pulp Unionunt sae csiase ecco e eet 14,313 
13. Bottle-glass Factory Union of Sweden............ 909 
14. Swedish Shoe Factory Association............... 6,311 
PS Stevedores: Union of Norland 455.0 ees eee eee 1251 
16. Window-glass Factory Union of Sweden.......... 457 
ie Swedishal annerg Association. «yee ase aan 2,058 
18. Smallglass Factory Union of Sweden............. 2,534 
19. Building Materials Employers’ Union............ 10,813 
20s Brewers semployersa Unione, ss es ae eee 4,987 
21. Stevedores’ Union of Southern Sweden........... 3,027 
22. Swedish Needlework Retailers’ Union............ 659 
23 MillerswUinion ols wea caer ie aerate 15133 
24. Lithographers’ Union of Sweden................. 1,828 
25. Middle Swedish Mine Union...................- 3,590 
26. Printing Employers’ Union of Sweden............ 3,908 
27. Machine Industry Association of Sweden......... 91,061 
28. Electrical Employers’ Association................ 4,112 
29. National Union of Metal Pipe Firms............. 5,868 
30. Electro-chemical Employers’ Union of Trollhattan. 623 
31. Swedish Building Industry Union................ 25,198 
32. Chocolate Industry Union of Sweden............ 4,448 
33. Mine Union of the Grangesberg Concern......... 4,715 
$40 Bus'Owners s Employers’ Unions... oe eee 2,616 
35. Automobile Shop Employers’ Union............. 3,231 
36. Oil Distributors’ Employers’ Union.............. 1,586 
J/ee Glaziers ohmplovers) Union = ea eerie B27, 
"LOTALS . dah wy Reels ses ORR ee ee 399 ,409 


1From Svenska Arbetsgivareforeningens Kalender 1939, p. 405. 

* The General Group contains firms which for logical or historical reasons do not fit into the trade 
groups and local associations listed under B. It includes employers in the following categories: tug- 
ging and lighterage, taxi-owners, tire factories, chemical works, porcelain and vitreous china works, 
laundries, express companies, match factories, munitions and sugar refining. 

8 Companies as well as individual proprietors. 

‘This figure includes duplications due to membership in more than one association in the case of 
428 employers, thus bringing the net membership to 5,380, 
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THE INDEX WAGE AGREEMENT OF 1942 


On January 15, 1942, a new index wage agreement was signed by repre- 
sentatives of LO (The Confederation of Swedish Labor Unions) and SAF 
(The Swedish Employers’ Federation). The new contract, now ratified, con- 
tinues the plan of compensation for higher living costs in relation to the 
increases quarterly of the index number published by the Royal Social Board. 
This is the third annual contract for such wage adjustments. See Chapter VIII 
above for a detailed description of the two preceding contracts. With 1914 as 
the base year (1914 = 100), the index number records quarterly fluctuations in 
cost-of-living. In January, 1940, this number stood at 178; in January, 1941, 
at 200; and in, January, 1942, at 227. The new agreement provides that auto- 
matic increases therein provided for shall not be made after the index number 
has reached the level of 249. The rate of compensation under the 1942 agree- 
ment amounts to about half the rate of rise in prices as indicated by the index- 
number. About 700,000 workers are affected directly by the 1942 contract, and 
some 200,000 indirectly. It became effective the first of February. The Swedish 
press in general commented favorably upon the contract as evidence that the 
parties of the labor market had reached their maturity with a full recognition 
of their responsibilities, 
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